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1951 ANNUAL MEETING 


NEW YORK, N. Y., SEPTEMBER 17-21, 1951 


The Seventy-Fourth Annual Meeting of the American Bar Association will be held in New York City, September 
17 to 21, 1951. Further information with respect to the meeting will be published in the JouRNAL from time to time. 


In requesting reservations, please note the necessity of 
remitting the registration fee and of furnishing information 
as to your preference in hotels (first, second and third 
choice), definite arrival date and whether such arrival will 
be during the day or evening, and probable date of de- 


parture. 

Applications for reservations will be accepted only from 
members of the Association and their guests. 

Reservation confirmations will be mailed approximately 
ninety days before the meeting convenes. 


HOTEL RESERVATIONS 
HEADQUARTERS HOTEL — WALDORF-ASTORIA 


(Because of shortage of rooms for single occupancy, please arrange to share double room with another, whenever possible.) 


ALL ROOMS WITH PRIVATE BATH 
For One Person 
Hotel Single 
AMBASSADOR (Park Ave. & 51st St.).......- 
BARCLAY (111 East 48th St.).........+200055 
BELMONT PLAZA (Lexington Ave. & 49th St.) $ 5.50-$ 6.50 


BILTMORE (Madison Ave. & 43d St.)........ 8.00- 10.50 
COMMODORE (Lexington Ave. & 42d St.).... 6.00- 8.00 
LEXINGTON (Lexington Ave. & 47th St.).... 6.50- 7.00 
NEW WESTON (34 East 50th St.)............ 5.00- 9.00 
NEW YORKER (Eighth Ave. & 34th St.)...... 5.00- 8.00 
PARK SHERATON (Seventh Ave. & 56th St.). 5.00- 9.00 
PLAZA (Fifth Ave. & 59th St.)..........-.05++ 8.00- 12.00 
ROOSEVELT (Madison Ave. & 45th St.)...... 7.00- 10.00 
SHELTON (Lexington Ave. & 49th St.)....... 5.00- 7.00 
STATLER (Seventh Ave. & 33d St.).......... 5.00- 8.00 
WARWICK (65 West 54th St.)..............- 8.00- 12.00 
WALDORF-ASTORIA (Park Ave. & 50th St.).. 10.00- 14.00 


For Two Persons Parlor, Bed- 
Double-Bed Twin-Beds room & Bath 
$11.00-$16.00 $18.00-$32.00 
14.00 22.00 
$ 8.00-§ 9.00 8.50- 9.50 13.00- 16.00 
11.00- 13.00 13.00- 16.00 30.00- 34.00 
9.00- 10.00 10.50- 12.50 
9.50- 10.50 10.50- 11.00 16.00- 18.00 
9.00- 14.00 14.00- 25.00 
9.00- 14.00 9.00- 14.00 
8.00- 12.00 8.00- 12.00 10.00- 26.00 
10.00- 20.00 26.00- 34.00 
11.50- 13.50 12.50- 15.00 24.00- 30.00 
7.00- 10.00 7.50- 10.00 10.00- 15.00 
8.00- 10.50 9.00- 17.00 18.00- 27.00 
10.00- 14.00 20.00- 25.00 
14.00- 18.00 24.00- 45.00 


EXPLANATION OF TYPE OF ROOMS 


A om room contains either a single or double bed, to be 
occupied by ONE person. A double room contains a double 
(one) bed, to be — by TWO persons. A twin-bed room 
will NOT be assigned for occupancy by one person. A parlor 
suite consists of sitting-room and communicating bedroom con- 
taining double or twin beds. Additional bedrooms may be had 
in connection with the sitting-room. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for reservation, stating HOTEL 
(FIRST, SECOND AND THIRD CHOICE); number and type 
of room or rooms required; names and addresses of all persons 
who will occupy same; definite arrival date and whether such 


arrival will be during the day or evening; and prebable date 
of departure. 

As it is not possible to designate definite rates with respect 
to hotel accommodations, please indicate approximate rate de- 
sired, and we will endeavor to comply with your request, if 
possible. 

Members who expect to arrive on early morning trains can 
avoid inconvenience of waiting for rooms by having reservations 
made for preceding evening and by paying for one additional 
day. Rooms reserved for morning ented cannot be made avail- 
able before midafternoon, unless voluntarily vacated by last 
occupant. ; 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SHOULD BE ACCOMPANIED BY 
PAYMENT OF THE REGISTRATION FEE IN THE AMOUNT OF $5.00 FOR EACH MEMBER. The 
Board of Governors solicits the cooperation of the members of the Association in thus facilitating the handling 
of the registration fee and in partially defraying the increasing expense of the Annual Meeting. In the event that 
it becomes necessary to cancel a hotel reservation, the registration fee will be refunded, PROVIDED NOTICE 
OF CANCELLATION IS RECEIVED AT CHICAGO HEADQUARTERS NOT LATER THAN AUGUST 
27, 1951. ALL UNASSIGNED SPACE WILL BE RELEASED TO THE RESPECTIVE NEW YORK HO.- 
TELS, BY THE ASSOCIATION, ON AUGUST 27, 1951, AFTER WHICH DATE RESERVATIONS MAY 
BE MADE, BY INDIVIDUAL MEMBERS, WITH HOTELS DIRECTLY. 








REQUESTS FOR RESERVATIONS, TOGETHER WITH $5.00 
REGISTRATION FEE FOR EACH MEMBER FOR WHOM RESER.- 
VATION IS REQUESTED, SHOULD BE ADDRESSED TO THE 
RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 
1140 North Dearborn St., Chicago 10, Illinois. 
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Emmett L. Bennett Examines 
Presidential Election Reform 


The manner in which the President 
of the United States is elected has 
been a subject of controversy since the 
Constitutional Convention. Two con- 
stitutiona] amendments—the Twelfth 
and the Twentieth—have been rati- 
fied on this subject and there have 
been dozens of proposals that have 
failed. The most recent was that 
sponsored by Senator Lodge in 1948, 
which passed the Senate but failed 
of adoption in the House. Emmett 
L. Bennett, of the Ohio Bar, dis- 
cusses this problem in the leading 
article this month. He has made a 
careful analysis of the Presidential 
Elections since 1860, comparing the 
actual results with those that would 
have obtained under the Lodge 
amendment. He finds in the sug- 
gested amendment propositions to 
praise and propositions to condemn, 
and has a suggestion of his own for 
an improvement in the manner of 


choosing our Chief Executive. (Page 
89.) 


Professor W. J. Brockelbank 

Explains New Uniform Act 

One of the new Uniform Acts ap- 
proved by the Association at the 
1950 Annual Meeting in Washing- 
ton was the “Uniform Reciprocal 
Enforcement of Support Act”. Pro- 
fessor W. J. Brockelbank of the Uni- 
versity of Idaho has written an 
article explaining the need for the 
Act and the operation of its provi- 
sions. He describes the Act as “one 
of the most important” of the new 
uniform acts. The complete text of 
the proposed statute is printed at 
the end of Professor Brockelbank’s 
article. (Page 93.) 


Kenneth C. Royall Tells Problems 
of War Contracting 


War in Korea and the necessity of 


THE AMERICAN BAR ASSOCIATION JOURNAL is published monthly 
class matter Aug. 25, 192) 


Entered as second 


Price per copy, 75c; to Members, 50c; per year, $5.00; to Members, $2.50; 


Association, $1.50. Vol. $7, No. 2. Changes of address must reach the Journat office five weeks in advance of the next issue date. 


rearmament raises again the prob- 
lem of war contracts. Former Secre- 
tary of the Army Royall appraises 
the difficulties of balancing terms of 
government war contracts between 
excess profits for the manufacturer 
and profits great enough to ensure 
incentive to produce efficiently. He 
doubts whether any one form of 
contract will achieve the desired re- 
sult. The article is taken from an 
address delivered at the 1950 Annu- 
al Meeting in Washington. (page 97.) 


Dean Storey Calls for Action 

To Stop Regimentation 

Dean Robert G. Storey, of the 
Law School of Southern Methodist 
University, calls upon members of 
the organized Bar to take action to 
halt the spread of a federally sub- 
sidized legal assistance program. He 
declares that such a program pre- 
sents a “clear and present danger” 
to the freedom of the American Bar 
and the American judiciary. This 
article is taken from a speech de- 
livered before the State Bar of Cali- 
fornia last autumn. (Page 100.) 


Judge Robert N. Wilkin 

Answers Critics of World Government 
Judge Robert N. Wilkin, writing 
on “What Are We Fighting For? 
The Real Issue—Juridical Order’, 
declares that the time has come for 
the establishment of a world govern- 
ment of limited jurisdiction. He an- 
swers objections that such a govern- 
ment would endanger our liberties, 
that the people are not ready to ac- 
cept such a step or that we should 
limit our aim to a federation of the 
Atlantic nations. This is the second 
of two articles; the first, “What Are 
We Fighting For? The Need for 
Juridical Order”, was the leading 
article in the January issue of the 
Journa.. (Page 111.) 


old and new addresses. 
Copyright 1951 by the AMERICAN Bar ASSOCIATION 


Supreme Court Decisions on Divorce 
Are Reviewed by Robert M. Bozeman 
The grounds for divorce vary in 
every one of the forty-eight states. 
This, coupled with the requirement 
in the Constitution that decrees of 
sister-states shall be given full faith 
and credit by the courts of every 
other state, has led to confusion and 
confusion confounded in the eighty- 
odd years since the Supreme Court 
decided Cheever v. Wilson in 1869. 
Mr. Bozeman, of the New York Bar, 
reviews the decisions of the nation’s 
highest tribunal in this field and 
traces the reasoning of the inter- 
state divorce cases from 1869 to the 
present. (Page 107). 


Fred C. Hauck Suggests 

Analytical Approach to Labor Disputes 
Fred C. Hauck, of the Ohio Bar, 
believes that one of the basic causes 
of labor unrest is management's fail- 
ure to sell the worker upon his job 
and his company. When a piece of 
machinery goes out of order, he 
says, management finds out why and 
then repairs it; but when labor rela- 
tions break down, management too 
often acts emotionally rather than 
logically. He declares that labor dis- 
putes should be approached with 
the purpose of determining what is 
wrong and then working out a 
reasonable solution. (Page 115.) 


A Lawyer's View 

of the Law Schools 

In the January, 1950, issue of the 
Journat (36 A.B.A.J. 17) Louis L. 
Roberts argued for more practical 
training of young lawyers in the law 
schools. James Thomas Connor, of 
the Louisiana Bar, writes what he 
refers to as a supplement to Mr. 
Roberts’ remarks. A former law 
teacher who is now in active prac 
tice, Mr. Connor argues that the 
case method itself is at fault in our 
training of lawyers and that there 
is too much time spent on specialized 
fields that the young lawyer will not 
meet for many years once he has 
emerged as a member of the Bar. 
(Page 119.) 


by the AMERICAN BAR AssOcIATION at 1140 North Dearborn Street, Chicago 10, Illinois. 
0, at the Post Office at Chicago, Ill., under the act of Aug. 24, 1912. 
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SALE! 


Blashfield Auto Law, 14 Vol 
Collier Bankruptcy, 9 Vol 
Couch insurance, 12 Vol 

Cyc. Federai Procedure, 14 Vol 


Moore Fed. Practice, 7 Vol 


Nel 

Nichols Cahill N. Y. Prac., 16 Vol... 
Nichols Cyc. Legal Forms, 9 Vo! 
Oblinger Federa! Prac., 8 Vol 


Rabkin Johnson Inc. Tax, 2 Vol 
Remington Bankruptcy, 12 Vol 
Restatemen 


Uniform Laws Anno., 11 Vol 

Wharton Criminal Law, 3 Vol 

Wharton Criminal Evidence, 3 Vol.... 

Words & Phrases, 45 Vol 

Ist, 2nd, 3rd, 4th Decennial Digests & 
General, 1897-1946, 139 Vols..... 

Tovlmin—Anti Trust Law, 7 Vol 


Corpus Juris, Secundum, 68 Vols..... 
England—Law Reports 1865-1950.... 
All Eng. Law R., 42 Vol 

Mew's Digest, 33 Vol 
Negligence—Comp. Cases Anno., 39 


Ruling Case Law, 38 Vols 

Federal Reporter 2nd, 184 Vols. 
Federol Supplement, 92 Vols. & 
Federal Rules Dec's 9 Vols., Total 
285 Vols. 7 

U. S. Code Annotated, 82 Vols. 

U. S$. Reports, Law ed. 94 Vols 

U. S. Reports, West, 70 Vols 

U. S$. Reports, Digest, 17 Vols....... 

Atlantic Digest, 50 Vols 3 

N. ¥. Supplement & 2nd, 397 Vols.... 

N. Y. Supplement, 300 Vols 

Northwestern & 2nd, 343 Vols 

Pacific & 2nd, 518 Vols 

Pacific 300 Vols 


5738 Thomas Ave. 





Our 
Price 


100. 
100. 
100. 
100. 
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LAW BOOKS SALE! 


SAVE UP TO 60% . . . Used good sound buckram, delivered in U. S. A. 


Our 
Price 
Shepard's Citations: viz. 
N.Y. 


Arkansas 46 to Southwestern....... 
Cal. Supreme & 2nd, 234 Vols 

Conn. 52 to Atlantic 

Florida 22-160 


IMinois Appellate 1-141 

indiana 1-226 & Appeliate 1-118.... 
lowa 245 Vols 

Kentucky 84 to Southwestern. 

la. 90 to Southern. 

La. Annuals, 52 Vols 

Maine 78-141 

Md. 104 to Atlantic. oT 

Mass. 138 to Northeastern. 

Mich. 42 to Northwestern. 
Minnesota, 228 Vols 

Miss. 64-160 

Mo. 1-317 

Mo. Appeals 93-221 

Montana, 120 Voils............... . 600. 
Nebraska, 1-12) 

Nevada, 1-48 

N. Y. Ct. Appeals 1-289 

No. Car. 95 to Southeastern 

No. Dakota, 75 Vols............... 
Ohio & State, 158 Vols....... 

Ohio Appeals, 20-85 

Oregon 10 to Pacific 

Pacific States, 40 Vols 

Rhode Island 1-46 

So. Car. 109 to Southeastern 

So. Dakota, 

Tenn. 1-187 less 8 

Texas, 1-114 

Texas C. Appeals 1-63 

Vermont 65 to Atlantic............. 
Va. 82 to Southeastern... . 


TCHELL 
Philadelphia 43, Pa. 











Buy Direct and Savel 


Genuine Cowhide! 


Style $75 Tax Incl. Postage Prepaid 
Ask for catalogue showing complete line 
Here's a perfect “case” 

Custom designed for your needs! 
Expertly made—light in weight—built 
for sturdy use. Extra large pockets, 
selid brass extension locks. A real buy 
at this price! 
Mail Orders Promptly Filled. Please send check 
or money order to Dept. L. C.O.D.'s accepted. 
Manufactured by 


ALLIED BRIEF CASE CO. 
186 FIFTH AVENUE 
New Yerk 10, N. Y. or 

SATISFACTION GUARANTEED 





THE LAWYER'S CASE 


Size 18” x 13”: Suntan, Brown, Black ONY 


$15 


Entrance 23rd Street 
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for relaxation 
after a busy day 
in Washington 


It’s the Wardman gett 
of America’s Great Hotels 
Offering convenience an 
comfort for the were 
executive. Suites availa ole 
for conferences OF anne ore 
ment. Facilities eager Cn 
give you complete re ~ 
tion after a busy day i 
Washington. 


WT LAT ALS 
iteaal 


CONNECTICUT AVENUE 
at WOODLEY ROAD, N. W. 


FRANK E& NEAKLY 








LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith of the Boston Bar 


Our third reprinting of 
this useful pamphlet. 
Price 50 cents. 


Copies may be secured 
AMERICAN BAR ASSOCIATION JOURNAL 


1140 North Dearborn Street 
Chicago 10, Illinois 











secretary small, 


compact and 


brilliantly engineered? 


If your present law secretary is a woman or 
a man, this description will not prove apt. 
However, this does describe the AUDOGRAPH 
Dictating Machine ...the modern “‘law 
secretary” which requires no sleep or time- 
out for lunch and is independent of trains, 
buses or other transportation to keep pace 
with a busy lawyer’s agenda. 

With AupocraPH at your elbow... by 
day, by night, and week-ends, too... you 
can now record the facts of your practice 
instantly, and at your own convenience. AUDO- 
GRAPH obviates the need of two people doing 
the work of one, practically halving the time 
and cost of getting the facts down on paper. 
AupocraPH will also record your important 
telephone conversations. 

Because AupocRaAPH is light in weight and 
easily portable, you carry it with you for 
work at home, or elsewhere, where you are 
free from interruption. 

Learn the full facts and benefits of this 
small, compact and brilliantly engineered 
“law secretary” by mailing the coupon. You 
will in no way be obligated. 

Made by The Gray Manufacturing Com- 
pany — established 1891— originators of the 
Telephone Pay Station. 


Let AUDOGRAPH aid you 
by recording: 

Abstracts of Testimony 
Client Interviews 

Telephone Conversations 
Depositions 

Title Report Preparation 
General Correspondence 
and Countless Other Uses. 








ELECTRONIC 
SOUNDWRITER 


AUDOGRAPH sales and service in 180 principal 
cities of the U.S. See your ‘lassifted 
Telephone Directory — under ‘“‘Dictating 
Machines.” Canada: Northern Electric 
Company, Ltd., sole authorized agents for 
the Dessinion. Overseas: Westrex Corpora- 
tion (export affiliate of Western Electric 
Company) in 35 foreign countries. 





TRADE MARK “AUDOGRAPH™ REG. U. S. PAT. OFF 
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PATENT OWNERS 
PLEASE NOTICE 


“Legislation is pending in the 
United States Congress, sim- 
ilar to that in force in most 


re rrr rr rk 


other important countries, 
whereby prolongation would be 
granted to patents whose use 
was restricted by government 


What would it cost to replace 


action during periods of war or 


other national emergencies. your records and books? 


Hearings are expected on this 


legislation in the near future. . . 
g (Files, accounts, ledgers, blueprints, 


If you would be affected 


by the phe OEMRE Bem abstracts, library, inventory, etc.) 


you are requested to communi- 
cate with Alloys Development pes on oe ye ov ear ee of — 1 
, ord Accident and Indemnity Company. On Sep- 
Company, °¢-Reppers Build. sich 10, the office of our ware ut was sel 
ing, Pittsburgh (19), Pennsyl- aged by fire, resulting in a $28,000 loss to build- 
vania, who will supply infor- ing, machinery and equipment. This was in line 
with our estimate of value when the insurance was 
bought. However, we were certainly in for a sur- 
prise when we began to figure the cost of replacing 
blueprints, inventory records, ete.! Our first guess 
was around $5000, and this price went up every 
| Se ; day until now we know that the records destroyed 
could not be replaced for $10,000. We had 
$25,000 Records Destruction Insurance, which 
L we thought more than enough, and yet this fire de- 
AWY ER Ss May stroyed only a small part of our records. We ap- 
preciate very much the way Hartford handled 
this claim and the promptness with which we 
Without cost or obligation, a lawyer were paid. 


mation concerning the proposed 
legislation.” 
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may obtain from the CT office nearest 
him all the up-to-the-minute costs or 


information he wishes relating to Most business and professional men need Records 
incorporation, qualification, merger, Destruction Insurance. This covers replacement cost, not 

m4 : . . . , against fire against loss due to explosion, 
consolidation, withdrawal, dissolution, only against fire but against loss os 
windstorm, theft and most other causes. 


amendment and other or", came hlings Write for a sample policy or see your Hartford agent 
in any state, any Canadian province, or insurance broker who will gladly furnish details of 
any U.S. te rritory or possession. this low-cost, broad protection. In over 5000 commun- 
ities you can secure the name and address of the near- 
est Hartford agent quickly by calling Western Union 


le2 y SYSTEM | and asking for * “Operator 25”. 
The Corporation Trust Company 


CF Corporation System 
and Associated Companies HAR I FORD 
ctf teat py? __ ss tates te | ACCIDENT anp INDEMNITY 
10 Pom Othe Severe COMPANY 
r 123 S. Brood Street 
535 Smithfield Street Hartford 15, Connecticut 
a0 Mengunany Sues! 
1004 Second “Avenve Hartford Fire Insurance Company 


314 North Broedwoy 


aa aa Hartford Live Stock Insurance Company 
YEAR IN AND YEAR OUT YOU'LL DO WELL WITH THE HARTFORD 
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By 
CLINTON P. FLICK 


A Unique, Step-by-Step "How" Book for 
Title Work 
with Text, Forms, and 
Illustrative Examples of All Kinds 





—IMMEDIATE DELIVERY — 


By placing your order at once 
you also secure the 


SPECIAL INTRODUCTORY DISCOUNT 
Extended for a Limited Time 


Ask for 
Full details today 
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The Reform of Presidential Elections: 


A Study of the Lodge Amendment 


by Emmett L. Bennett - of the Ohio Bar (Cincinnati) 


® In 1948, Senator Lodge submitted a constitutional amendment to the Senate which 


would have done away with the presidential electors — anonymous men with only a 


formal function for many years — and substituted electoral votes apportioned among 


the candidates according to the popular vote in each state. The amendment was 


approved by the Senate but was not submitted to the states because it was defeated 


in the House. Mr. Bennett here reports on his study of the problem of presidential 


elections and the effect on the elections of the last ninety years had the Lodge 


amendment been in effect. 





® In 1948, with scarcely a man alive 
old enough to remember a presiden- 
tial election in which the mode of 
election could have made a differ- 
ence in the outcome, Senator Lodge 
and Representative Gossett intro- 
duced a proposal to amend the Con- 
stitution so that America’s almost 
friendless functionaries, the presi- 
dential electors, would be abolished 
as persons, to be replaced by the 
same number of impersonal elector- 
al votes from each state, apportioned 
to the thousandth part of each, and 
with a plurality of such votes suffic- 
ing to elect. There blew up an ex- 
traordinary gale of disparagement 
of the electoral system, not yet spent. 

The last preceding outburst of 
like clamor did not lack apparent 
occasion. It followed upon the dis- 
puted election of 1876, to which 
Senator Lodge recurs as proof of 
peril in the ancient system, conclud- 
ing: “In this case, only wise coun- 
sel, to which Tilden contributed by 
his course of moderation, prevented 
uprising and possible violence.” The 


Lodge system would indeed have 
headed off the dispute by electing 
Tilden even on the state of votes as 
claimed by his opponents. But it 
should not be supposed that any 
system will infallibly prevent the re- 
currence of just such a dispute. For 
the threat of uprising and violence 
stemmed not from “the electoral 
college system”, but from a deep- 
seated conviction that Tilden had 
been done out of a victory right- 
fully gained under the letter of that 
system. There is no surcease from 
the need to have wise counsel and 
moderation. 

One aftermath of the disputed 
election was the introduction into 
the House, in 1877, of seven pro- 
posed amendments dealing with the 
election of the President, three of 
which included the intrastate appor- 
tionment device which is the basic 
element of the Lodge plan. In 1878 
the Southard Committee reported to 
the House a derived amendment 
embodying that device carried to 
the thousandth part of a vote, the 


abolition of personal electors, and 
election by plurality of the electoral 
votes. So far the Lodge amendment, 
before the Senate’s changing it, 
might have been a transcription of 
the Southard Committee’s.1 They 
differed in the manner of resolving 
ties, which have not occurred since 
1800, and would be even less likely 
under that proposed. The Senate- 
altered version has no provision for 
breaking ties. 

Borne on by the unprecedented 
flood of apprehensions of dire results 
which the old mode may produce, 
the Lodge-Gossett amendment swept 
through the Senate, but was defeated 
in the House. Political inheritors 
from an earlier President have sin- 
gularly failed to divert the surge to 
their specific, the direct popular elec- 
tion of Presidents five times recom- 
mended in annual messages by An- 
drew Jackson, They are separated 
by a broad gulf from the champions 
of any electoral system. Senator 
Lodge eschews their panacea, once 
favored by him, now thinking that 
it “would obliterate State lines”, 
dreading such mundane obstacles as 
the diversities of voting qualifica- 
tions (he points to Georgia’s en- 
franchisement of 18-year-olds), and 
finally resting on “the practical mat- 
ter [that] no such [direct election] 





1. So might the Lea amendment of 1928—but it 
stirred no great agitation. 
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amendment would ever secure rati- 
fication by the necessary number of 
States because small or sparsely set- 
tled States far outnumber the others. 
These States would not give up the 
slight advantage they have through 
the number of electoral 
corded them under the 
tion.” 


votes ac- 
Constitu- 


We may not tarry in this paper to 
canvass the merits in principle of 
direct popular election against those 
of the Lodge plan, nor those of cer- 
tain other plans which ingenuity 
might devise. The Senate rejected 
several. Others are in agitation. 


The Founding Fathers adopted 
the electoral system not as a thing 
intrinsically the best, but only as less 
objectionable than other systems they 
thought of. Equally hard-headed and 
unecstatic descendants may have 
good title to skepticism about sys- 
tems as such, or even about blemish- 
es in electoral statistics, unless differ- 
ences between systems go deeper 
than academic distinctions, and 
change the choices of Presidents. 
That queries the future, from which 
one cannot wring answers. Any sys- 
tem of election at all responsive to 
the votes of a free people is capable 
of an immeasurable range of possi- 
ble choices. But the records of the 
past may be interrogated, testing the 
nature and effects of proposed new 
rules by recalculating old data un- 
der them, not in the vain specula- 
tion whether Blaine might have de- 
feated Cleveland, but to ascertain 
how proposed rules would work in 
walkovers and landslides, in multi- 
party elections, and in close contests. 
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Lodge System Should Be 

Carefully Examined 

In this view the Lodge system should 
not be exempt from a searching ex- 
amination, to see how far it would 
fulfil the promises of its propo- 
nents, how far it would prevent the 
imputed ills for curing which it is 
put forward, and whether it contains 
seeds of dangers of its own. 

While Senator Lodge objects to 
direct popular election as a system, 
he has issued a statement entitled 
“The Electoral College versus The 
Will of the People”, and the Repub- 
lican Platform of 1948, formed un- 
der his chairmanship, favored a new 
procedure “which will more exactly 
reflect the popular vote”. 

At the least those expressions sug- 
gest that the popular vote is useful 
as a standard by which to measure 
deviations of other forms of the elec- 
toral function. Popular voting was 
too short of universality to afford 
any acceptable test during the first 
ten elections. The results of recal- 
culating likely elections since the 
second Adams accord imperfectly 
with the platform intimation that 
the Lodge system would “more ex- 
actly reflect the popular vote” than 
does the present system. As to large- 
party candidates in a landslide it 
fulfils the hypothesis. In 1928 Smith, 
and in 1936 Landon would have 
made less unimpressive showings, 
and the electoral figures in the year 
books would have taken different 
shapes. But Hoover and Roosevelt 
would still have been elected over- 
whelmingly. It would do violence to 
reason to suppose that a change of 
system could do more than reduce 
a walk-away victor’s swollen elec- 
toral majority. It could not endanger 
his election. 

Computations of six multiparty 
elections, in each of which three or 
more candidates received electoral 
votes, reveal that in most of them 
the Lodge system would have pro- 
duced distributions of electoral 
votes somewhat nearer than the ac- 
tual to popular vote proportions, but 
would seldom have approached them 
nearly enough to prompt the char- 
acterization “exact”. The election of 


1860 is a mixed case, wherein Lodge 
rules bring Lincoln and Douglas 
somewhat nearer to their popular 
votes, and carry Bell and Brecken- 
ridge farther from theirs. 


The same elections command in- 
terest in another aspect. In each the 
actual victor would have been elec- 
ted under Lodge rules as those read 
before the Senate changed them. 
With the Senate’s change the elec- 
toral choice would have failed in 
1860, Lincoln having only 39.9 per 
cent of the electoral votes and need- 
ing 40 per cent; the Senate and 
House, voting per capita, would 


have chosen between him and Sena- . 


tor Douglas. No shift can now be 
imagined, however “iffy”, which 
would have altered the outcomes in 
1856 (Buchanan), 1892 (Cleveland), 
1912 (Wilson), 1924 (Coolidge), and 
1948 (Truman). Those Presidents 
were chosen by electoral majorities, 
in most cases by fairly wide majori- 
ties, whereas under Lodge rules they 
would have gone into office by favor 
of only pluralities of electoral votes. 
Mr. Coolidge would have experi- 
enced an alteration that might be 
painful, for he and he alone of the 
six had a substantial majority of 
popular as well as of electoral votes. 
That majority, and the five plurali- 
ties, would have been converted in- 
to nothing more than electoral plu- 
ralities, and one of them insufficient 
to elect, as the Senate has it. 

Seven presidential elections have 
been so closely contested each be- 
tween two effectual candidates as to 
repay analysis. As has been told, 
Tilden would have been elected by 
the Lodge system, but by a narrower 
majority than he would have com- 
manded under the present system if 
the fifteenth member of the Elec- 
toral Commission had viewed the 
disputed returns with Democratic 
eyes. 

Senator Lodge lays emphasis up- 
on the New York of 1884 as a pivotal 
state in which “a change of 600 votes 
.. . would have elected Blaine Presi- 
dent. Should a similar situation 
again arise, as well it might, the 
Communist party in the State of 
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New York alone could determine 
who was to be President of the 
United States.” Well, on the record 
the six hundred would have had to 
be Cleveland Democrats, a most un- 
Communistic breed. As a matter of 
fact there were 17,000 New Yorkers 
who voted Greenback in 1884, and 
25,000 who voted Prohibitionist. 
Any twelve hundred of either could 
have given Blaine the victory. But 
not without voting so Republican 
that it would be impossible by their 
ballots to tell them from so many 
Conklingites. Any of these things 
could have happened without mak- 
ing Blaine a Greenbacker or a Pro- 
hibitionist, and if perchance a few 
hundred early crypto-Communists 
did vote for Cleveland, or for Blaine, 
still neither candidate was in the 
least of their communion. Senator 
Lodge might have twinned his ex- 
ample with 1916. In that year one 
needs only conjure up some 1900 
vote shifts in California to elect 
Hughes instead of Wilson, until a 
sufficiently perverse Democrat dis- 
rupts the dream with a counter- 
imagination, keeping Wilson ahead 
by reversing seven hundred votes in 
Delaware, or a mere two hundred 
in Minnesota. 

Coming to 1888 Senator Lodge 
does not have to deal in might-have- 
been statistics. Cleveland received 
not a majority of popular votes, but 
a solid plurality of a hundred thou- 
sand more than Harrison. Yet in 
electoral votes Harrison obtained 
a majority of sixty-five. Senator 
Lodge thereupon renders judgment: 
“Again? the minority candidate 
took office entirely due to the illogi- 
cal operation of the electoral college 
system.” 


lodge System 
Not Altogether Logical 


An implication is perceptible, that 
only an illogical system would de- 
feat the candidate with the most 


popular votes—and has Senator 
Lodge rejected direct popular elec- 
tion with a mind to reject equally 


any indirect system which can differ 


(rom it in result? A second implica- 
tion lies there also, that there is no 


similar illogic in the Lodge system— 
for theoretical confirmation of which 
one may ply mathematicians in vain. 
It is not there that the old system 
and the Lodge plan differ. 

Let us not pursue mathematical 
theories. Take the popular vote sta- 
tistics, first those of 1880, just as 
they stand. Had Lodge rules gov- 
erned then, in the first election after 
their ancestral form was proposed, 
General Garfield’s popular plural- 
ity would not have availed to defeat 
General Hancock. Neither candidate 
had a popular majority, and neither 
would have had a majority of Lodge 
electoral votes. But Hancock would 
have had a Lodge plurality and the 
election, and would have furnished 
an example the exact counterpart 
of that of Harrison in 1888, which 
is the flail with which Senator Lodge 
whacks the system of the Fathers. 

Next 1896, on its face not among 
the closest of elections. McKinley 
had a comfortable popular majority 
of over 51 per cent, to Bryan’s 46.7 
per cent, and a popular lead of 
602,000 plus. Under Lodge rules the 
popular votes would none the less 
have given McKinley fewer electoral 
votes than Bryan, who would have 
been elected. But the division of 
vice presidential votes between Bry- 
on’s two running mates would have 
left Hobart, Republican, securely 
in the second place. 

In 1900 McKinley's popular major- 
ity was 860,000 larger:than Bryan’s 
minority. Under Lodge rules the 
electoral result is too close to be sure 
about, the figures having ineradicable 
defects for so close a case. Senator Taft 
gave the Senate a set of calculations, 
stopping at tenths of a vote, showing 
Bryan the winner. I calculated Stan- 
wood’s figures for the same election, 
to the thousandth, as Lodge pre- 
scribes, and found McKinley win- 
ning, by less than one seventh of an 
electoral vote. Verily, there had been 
power in a handful of pivotal votes 
somewhere! 

The same illogic, if there be logic 
and illogic in these matters, is char- 
acteristic of both systems, and it is 
amazing that the direct popular 
election contingent has not belled 
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it out from every stump. 

Forty-one presidential elections. 
Thirty-seven under the Twelfth 
Amendment. Only thirty-one in 
which Lodge system choices can be 
identified, supposing the same votes. 
Four, perhaps a fifth, in which Lodge 
choices would have been different. 
One of those the disputed election 
which not everyone has yet conceded 
to Hayes; two, perhaps three, others 
in which the Lodge system produces 
results indistinguishable in kind 
from that of 1888 for which the pres- 
ent system is reproached. It is tempt- 
ing to conclude that the two systems 
differ so little that it does not matter 
which is used—that scarcely five 
times in a century would they differ 
save in copy figures in the books. 


Lodge System Is Fair 
Within Each State 
Such a conclusion is not necessarily 
sound. The future may indeed vin- 
dicate it. But the future may also be 
filled with elections in which differ- 
ent presidential choices would result 
from using the Lodge formula. No 
one knows, nor can foretell. It may 
be wiser to examine the factor which 
makes the differences—and which 
would change the intrastate divisions 
of electoral votes, and would have 
changed Presidents a few times. 
The primary difference is that the 
Lodge system abolishes the all but 
universal practice of winner-take-all- 
electors-in-the-state. It is not pro- 
vided for in the Constitution; it is 
an excrescence not prohibited. Prac- 
tically it prevails in every state. It 
does not rest on any defensible thesis 
of morals or political principle. It 
springs from the ravening for par- 
tisan advantage. The hope for such 
advantage, and its twin fear, realized 
in every state every fourth year, are 
nationally meaningless except on 
the rarest occasions. The most plau- 
sible excuse for the greedy practice 
is the specious plea of confession and 
avoidance, that so long as one state 
by clinging to it gives its prevailing 
party an undue weight the other 
party must seize a like undue weight 
where it can. It is true that fairness 





2. The antecedent case was 1876. 
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requires a uniform practice in di- 
viding electoral votes, alike in every 
state. But justice does not require 
a bad practice. The Lodge amend- 
ment would establish the rule that 
in each state each presidential candi- 
date should be given the same share 
of its electoral votes as he has of its 
popular votes. With ten electors, 
and a million votes, every hundred 
thousand for any candidate would 
entitle him to one electoral vote. A 
minor runner, able to muster only 
a hundred votes, would still receive 
a thousandth; but let his vote fall 
to ninety-nine and it would be dis- 
regarded. 

Such considerations will neither 
upset every calm citizen nor silence 
opposition from advocates ot rival 
medicines. The rare changes of 
Presidents which the Lodge system 
would effect cannot be evaluated. 
Its effect in pivot-state situations is 
as hard to lay hold upon as a will- 
o’-the-wisp. It is impossible to devise 
any method of polling by free voters 
in which sometime the ballot of a 
bewildered Nevada squaw may not 
become the pivot on which the choice 
revolves. But after all these elusive 
ideas avoid judgment, one solid fact 
remains. The Lodge amendment 
would abolish a flagrantly unfair 
practice which is potentially mis- 
chievous, in that it may operate 
hereafter far more erratically than 
it has in the past. The Lodge plan 
would replace it with a rule of 
scrupulous fairness. That is a com- 
manding merit. Unless a still better 
rule can be found, or unless some 
overruling demerit is inseparably 
connected with Lodge rules, con- 
scientious citizens can wisely support 
their basic concept of fairness in the 
intrastate division of the electoral 
votes. Further critical appraisal will 
center upon another feature of the 
Lodge system, not inseparable from 
its rule of fair allotment, upon merits 
and in the light of modifications 
which it would be easy to make. 


How Few Should Be Enough 
To Elect a President? 


So far the Lodge system is sound 
and good. But the prudent citizen 
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does not rush to support a measure 
without testing the whole of it in 
the mind. Let us return to the other 
main branch of the Lodge proposal— 
the provision for plurality elections, 
in his original by the highest number 
of electoral votes whether it be a 
majority or any minority, Senators 
balked at that extreme, and upon 
Senator Lucas’ limited the 
minority sufficing to elect to one 


motion 


amounting to 40 per cent of the elec- 
toral votes. It still goes to a funda- 
mental tenet of the Founding Fa- 
thers. The Constitution has never 
permitted any person to be elected 
President—or Vice 
the Twelfth Amendment—by 
than a majority of the electors. The 
Fathers could not require a majority 
of popular votes—they did not re- 
quire popular voting. If a majority 
fail to agree, the electors are reduced 
to nominators, as they will still be 
unless 40 per cent agree. 


President, since 
less 


To Senator Lodge the require- 
ment of a majority was an impedi- 
ment in the way of depersonalizing 
electoral votes. He vindicated 
plurality rule by saying: 


his 


In terms of popular votes, therefore, 
the present provision is a plurality 
rather than a majority provision. If 
a majority requirement were included 
in... [the Lodge system], it would un- 
doubtedly in many cases be necessary 
to take one of two steps: (1) a run-off 
election, which would be fraught with 
delay, expense, danger, and confusion; 
or (2) the universally condemned sys- 
tem of taking a deadlocked decision 
to the House of Representatives, 
Moreover, election by plurality is the 
general rule for elections in this coun- 
try, and this resolution adopts the same 
rule in the election of the President. 


It may be suggested here that the 
Senator borrows heavily from the 
arsenal of the direct-election camp, 
whom in his statement he valiantly 
confronts on the electoral appor- 
tionment field, though he could still 
join their files with a voting spear 
when Senator Langer would have 
amended the Lodge plan. It is true 
that the present practice converts 
popular vote minorities into elec- 
toral majorities. It has so converted 
pluralities ten times in the last thir- 
ty-one elections, and in two more 


it has made nonplurality minorities 
into electoral majorities. Lodge rules, 
on the figures of eighteen of those 
(avoiding 1900), would 
have converted six popular majori- 


elections 


ties, one popular plurality, into elec 
toral majorities; one popular major- 
ity into an electoral plurality; either 
one or two other popular majorities 
into subplurality minorities; eight 
popular pluralities and one popular 
subplurality minority into electoral 
pluralities. Lodge rules would have 
given four (if not five) and direct 
popular election two choices different 
from those actually made—two differ- 
ences being in common, Cleveland's 
1888 defeat and the disputed election. 
Senator Lodge is right in his premise 
that his system would tend to non- 
majority electoral vote distributions 
more frequently than has happened. 
To the Founding Fathers, with 
whose solution by electoral appor- 
tionment of the problems of state 
strength in presidential elections 
Senator Lodge agrees, his citation 
of the generality of the rule of plu- 
rality elections in this country—that 
is, in popular elections in unitary 
state and local governments—would 
have seemed out of point in respect 
of magisterial elections in the federal 
structure. In the minds of all but 
a few of them it was imperative that 
the election of the Chief Magistrate 
should be effected by no less than 
a majority of whatever body should 
do the choosing. Those who leaned 
to direct popular election gave it 
up the more readily—the chief among 
them was the first to suggest elec- 
tors, as being a form of popular 
vote—thinking that usually no candi- 
date would amass a majority of 
popular votes. They could envisage 
a situation embraced by Senator 
Lodge in his original amendment, in 
which three candidates, each imbued 
with the basic American philosophy 
of government, would evenly split 
72 per cent of the popular vote, while 
a fanatic, a mountebank, or a neu- 
rotic unacceptable to any save his 
own disciples, dupes, or masters, 
might lead the poll with 25 per cent. 
The Lucas modification is a refusal 


(Continued on page 162) 















Tt 


by | 


® In 
he ne 
ment 
of Ce 
Annu 
that | 


seems 





® T) 
outli 
ment 
to di 
Unif. 
Supp 
the 
missi 
and 
Tr 
Ame 
built 
gTOw 
ual, 1 
But 1 
lend 
of p! 
creat) 
of su 
WI 
With 
whicl 
the f 
have 
inclu 
child: 
whon 
The 


port | 















































Lies 
les, 
Ose 
uld 
ori- 
lec 
jor- 
her 
ties 
ght 
ilar 
oral 
ave 
rect 
rent 
ffer- 
nd’s 
ion. 
nise 
10N- 
ions 
ned. 
with 
por- 
state 
ions 
tion 
plu- 
-that 
itary 
ould 
spect 
Jeral 
but 
that 
trate 
than 
ould 
aned 
ve it 
mong 
elec- 
pular 
-andi- 
ty of 
visage 
nator 
nt, in 
ibued 
sophy 
split 
while 
1 neu- 
ve his 
asters, 
r cent. 
efusal 


162) 











The Problem of Family Support: 


A New Uniform Act Offers a Solution 


by W. J. Brockelbank + Professor of Law at the University of Idaho 


® In the letter of transmittal accompanying this article by Professor Brockelbank, 


he noted that it was written to justify and explain the Uniform Reciprocal Enforce- 


ment of Support Act, which received the approval of the National Conference 


of Commissioners on Uniform State Laws and the American Bar Association at the 


Annual Meeting last September in Washington, D. C. Professor Brockelbank declared 


that the Act “is one of the most important acts approved at these sessions and it 


seems desirable that it be defended and explained to the profession at large. . . .” 





" The purpose of this paper is to 
outline the difficulties of enforce- 
ment of the duties of support and 
to discuss as a remedy therefor the 
Uniform Reciprocal Enforcement of 
Support Act recently approved by 
the National Conference of Com- 
missioners on Uniform State Laws 
and the American Bar Association. 

The family is still the unit of 
American society. Its solidarity is 
built on ties of mutual affection 
growing out of a common intellect- 
ual, moral and physical inheritance. 
But when these ties fail the law must 
lend its aid. Its most tangible way 
of preserving the family is by the 
creation and enforcement of duties 
of support. 

What are these duties of support? 
With the passage of time the duties 
which the common law imposed on 
the father to support his children 
have been extended by statute to 
include adopted and _ illegitimate 
children! and those in relation to 
whom he stands in loco parentis.? 
The duties of the husband to sup- 
port his wife have been made more 


effective by giving her the right to 
sue for separate maintenance, the 
right to compel him to pay suit 
money for her and many 
other rights flowing from statutes 
on such collateral matters as home- 
stead, family allowance, workmen’s 
compensation and wills.* 

Duties of support have been 
strengthened by the so-called “lazy 
husband laws” in force in all juris- 
dictions (except Mississippi) making 
it an indictable offense for a hus- 


divorce 


band to abandon or neglect to pro- 
vide for his wife. In 1910 the Na- 
tional Conference of Commissioners 
on Uniform State Laws approved 
the Uniform Desertion and Non- 
support Act making it a punishable 
offense for a husband to desert or 
willfully neglect or refuse to pro- 
vide for the support and mainte- 
nance of his wife in destitute or nec- 
essitous circumstances or for a parent 
to fail in the same duty toward his 
or her children under the age of 
The has_ been 
adopted with many modifications 


sixteen.5 statute 


and with some improvements in 


twenty-four jurisdictions. The stat- 
utes have, in addition, created many 
new duties unknown to the com- 


mon law. 


Duty of Support 

Has Been Further Extended 

They have attempted to buttress 
family unity by providing that a 
child has a legal duty to support its 
indigent parents. This duty now ex- 
ists in no less than forty jurisdic- 
Even grandchildren may be 
liable in jurisdictions, 
brothers are liable in thirteen juris- 
dictions and 


tions. 
nineteen 


liable in 
twelve jurisdictions. And the wile, 
who had no duty at common law, 
must now support her husband un- 
der certain circumstances in seven- 


sisters are 


teen jurisdictions. Nine states have 
copied the Napoleonic Code that 
husband and wife contract toward 
each other “obligations of mutual 
respect, fidelity and support”,” and 
the others have a variety of provi- 


sions.® 





1. Vernier, American Family Laws, § 234. 

2. Cases are collected in Madden, Domestic 
Relations, pages 183, 390 and 391. Six states 
(Idaho, Montana, New York, North Dakota, Ten- 
nessee and Washington) have drafted their deser- 
tion laws to include more than legal parents. 

3. Vernier, American Family Laws, § 161. 

. Ibid. § 162. 

, wate oe bs 

. Vernier, American Family Laws, § 235. 

. Ibid. at § 161. 

Enforcement may be by equitable action: 
Livingston v. Superior Court, 117 Calif. 633, 49 
Pac. 836 (1897); Hagert v. Hagert, 22 N. D. 290, 
133 N. W. 1035 (1971). 
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The Problem of Family Support 


When all the members of the fam- 
ily are within one jurisdiction, the 
enforcement of these duties is that 
provided by the statutes of the state. 
Civil action by a wife against her 
husband and by a child against its 
father was forbidden at the common 
law, but this procedural obstacle has 
been removed in many states. The 
criminal action is readily available. 

But when the person owing the 
duty crosses a state line, then diffi- 
culties begin. The deserting obligor 
may still be sued in the state of the 
destitute obligee so long as he re- 
tains his domicile in that state,® but 
usually he leaves no property against 
which judgment can be satisfied, and 
without it the court is helpless. The 
judgment is entitled to full faith and 
credit in the state to which the 
obligor has fled. But what destitute 
family is able to pay the costs of two 
suits, one of which must be con- 
ducted far from home? Even if suit 
money was supplied by friends or 
charity, the judgment can be en- 
forced only as to amounts accrued 
when suit was brought and not sub- 
ject to modification.!° A fleeing hus- 
band once subjected to this treat- 
ment is very apt to go on to a third 
and more distant state where new 
suits on judgments for newly accrued 
amounts must then be brought, and 
the friends or charity that supply 
the suit money will soon tire of “op- 
eration rat hole”! If the deserting 
obligor becomes domiciled in an- 
other state (which is the typical 
case), then personal jurisdiction can 
only be obtained in that other state. 
Costs will again be an obstacle to 
the destitute family, and friends and 
charity will be even less inclined to 
supply suit money, for the same se- 
ries of original suits coupled with 
suits on judgments must be carried 
through, this time with the original 
suit not in the home court but in 
one further down the line. In view 
of these facts there is but one con- 
clusion: There is no effective civil 
remedy to enforce support of aban- 
doned wives or children where a 
father absconds to another state." 

And what of criminal enforce- 
ment? 
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The first obstacle is the inertia of 
the local prosecuting attorney. If no 
one has been murdered or no prop- 
erty has been stolen or the one re- 
questing prosecution is not one of 
his special friends, he will hesitate 
before spending time and money on 
a matter so little rewarding in pub- 
licity. 


Extradition Proves To Be 
a Clumsy Remedy 
If charges are preferred against the 
absconding breadwinner, he must 
be extradited and brought for trial 
to the state where the crime was com- 
mitted. And before he will be given 
up by the governor of the asylum 
state, it must be shown that, having 
committed a crime in the first state, 
he “fled from justice”. In many 
cases this will not be true. The de- 
fendant may have left the first state 
not after the commission of any 
crime (he may have supported his 
family up to the very moment of 
leaving the first state) but simply in 
order to find a job. Even if he feels 
the allegations are true, the gover- 
nor may still not wish to give the 
defendant up for he may know him 
as a self-respecting man of orderly 
habits and may hesitate to send him 
out of the state to meet charges that 
may be either fabricated or incap- 
able of proof. In such a situation 
there is no way known to the law 
to force the hand of the governor. 
But what is the situation if the 
governor gives up the alleged crim- 
inal? When the husband-father is 
taken to the state which he left, 
there can be little hope of a recon- 
ciliation with the wife who has had 
to act as informer against him. He 
must stand trial. If convicted, he may 
be fined or put in jail. Having lost 
his job there is little likelihood of 
his being able to pay a fine large 
enough to be of real help if turned 
over to his family. So he goes to 
jait and a pittance of one or two 
dollars a day taken from his earn- 
ings on the rock pile is all that his 
family will receive. If put on pro- 
bation, many husbands simply sit 
down and refuse to work. But if he 
is willing to work, he has other ob- 


stacles to overcome. He may have 
left the state ‘in the first place after 
being fired by his employer or be- 
cause his kind of work was not 
plentiful or was poorly paid. He is 
now back where he was before with 
the added difficulty that he is a “con- 
victed criminal” who has lost caste 
with his family and friends and 
reputation with potential employers. 
These disappointing results are all 
there is to show for the lengthy 
proceedings of extradition and trial 
in which numerous officials of two 
states have participated at great ex- 
pense. To quote the Council of State 
Governments: “The criminal process 
is impractical because of expensive 
extradition costs, the limited nature 
of the criminal statute, and the fact 
that the arrest of the husband or 
father destroys the source of wage 
earnings.””!? 


Situation Often Leads 

To Fraud on State 

Lazy husbands have been quick to 
learn the possibilities of evasion of 
duty inherent in this situation. In- 
deed sometimes both spouses hear 
of it and act in collusion to bleed 
the state of a monthly hand-out. 
John Doe is a laborer earning $200 
a month in State A. He can earn 
the same amount in State B and he 
learns that, if he will “desert” his 
family in State A, they will be el 
igible for relief. He goes and takes 
a job in State B. His wife applies 
to the Welfare Department of State 
A and as a “deserted” wife will re- 
ceive $200 a month for herself and 
family. All is very friendly. The 
Does see each other from time to 





9. Milliken v. Meyer, 311 U. S. 457 (1940); 
Goodrich, Conflict of Laws, (3d Edition, 1949) 192 

10. This is the weight of authority. Restatement 
Conflict of Laws, § 610, Comment e, Goodrich, 
Conflict of Laws (3d Edition 1949) 428. However 
a growing minority of states lend continuing equity 
supervision to the enforcement of foreign support 
decrees. Cases from California, Connecticut, Flor- 
ida, Illinois, Mi ta, Mississippi, Oregon, South 
Corolina, Virginia and Washington are collected 
in 45 Ill. L. Rev. 261, note 53. 

11. This is the conclusion of the Council of State 
Governments as stated in their Manual of Pro- 
cedure entitled ‘‘Reciprocal State Legislation to 
Compe! the Support of Dependent Wives and 
Children Within and Without the State’’, issued 
by the Council of State Governments, 1313 East 
Sixtieth Street, Chicago 37, Illinois. 

12. bbid. 
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time and now John, thanks to the 
credulous and soft-hearted officials 
of State A, is able to place each 
month from $100 to $150 of tax- 
payers’ money in good investments 
for himself and family against a 
rainy day. 

No one knows what proportion 
of the total relief bill in the United 
States is represented by these spu- 
rious cases. But estimates do exist 
for the total number of families on 
relief where the father is absent from 
home and not supporting the chil- 
dren. The Executive Director and 
Chief Counsel of the National De- 
sertion Bureau placed the figure in 
April, 1950, at over 900,000 people 
receiving approximately $205,000,- 
000 per year from the state and na- 
tion.® It is estimated that the aid 
to dependent children program for 
the State of Illinois alone will be 
close to $22,000,000 for the 1949-51 
biennium." 

What has been done and what can 
be done in the face of these stagger- 
ing costs to the community? 

The defects of the Uniform Deser- 
tion and Nonsupport Act of 1910, 
above mentioned, are that it attempts 
to improve enforcement through the 
criminal law only (which has proved 
a fiasco in practice) and that it takes 
no account of the interstate situa- 
tion. For over three decades matters 
were allowed to drift. Social welfare 
agencies took up the battle for the 
deserted family but their weapons 
were weak when the obligor was in 
another state. They could appeal to 
his pity or perhaps shame him out 
of his outrageous conduct but the 
trump card usually went no further 
than the threat of criminal action. 


New York Act 

Attempts To Solve Problem 

It was in this atmosphere that the 
National Conference of Commis- 
sioners on Uniform State Laws be- 
gan to study the subject again in 
1944. But progress was slow, and 
when it seemed that the National 
Conference was not soon to bring 
forth an act, the New York Joint 
Legislative Committee on Interstate 
Cooperation in 1948 drafted what is 





called the Uniform Support of De- 
pendents Act. The act was passed 
and became law in New York in 
1949 and in the same year ten other 
states (Maine, New Hampshire, Con- 
necticut, New Jersey, Delaware, In- 
diana, Illinois, lowa, Ohio and Wis- 
consin) passed similar acts. Then 
the Council of State Governments 
approved the text of the act and 
carried it in the program of state 
legislation suggested for 1950. How- 
ever, there is evidence that the Coun- 
cil of State Governments was not 
completely satisfied with the New 
York Act, for in their pamphlet on 
Suggested State Legislation for 1950, 
it is stated that: “The Drafting Com- 
mittee wishes to point out to the 
states which have already enacted, 
or which may enact, the attached 
model draft that the National Con- 
ference of Commissioners on Uni- 
form State Laws is now engaged in 
a thorough study of this type of 
legislation. A special committee of 
that body is carefully analyzing the 
provisions of this draft and is ex- 
pected to prepare useful suggestions 
for improvement of the legislation. 
Accordingly it is recommended that 
the states at a future date give care- 
ful consideration to any suggested 
amendments which may be promul- 
gated by the National Conference of 
Commissioners on Uniform State 
Laws.”"5 The “suggested amend- 
ments” through a process of redraft- 
ing and further study have turned 
into the Uniform Reciprocal En- 
forcement of Support Act which is 
printed in the appendix to this 
article. 

The New York Act created for 
the first time the two-state procedure 
which has been taken over by the 
Uniform Reciprocal Enforcement of 
Support Act. Other valuable features 
have also been taken over. But in 
some respects the New York Act dis- 
closes defects. These will be brought 
out in the following comparison of 
the two acts. 


Section 3 of the New York Act 
gives a list of persons liable for the 
support of dependents. The effect of 
this section is to impose a duty of 
support (a) upon a husband in favor 
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of his wife and any child under 
seventeen “and any other depend- 
ent”, (b) upon a mother in favor 
of her child under seventeen when- 
ever the father is dead, cannot be 
found or is incapable of supporting, 
and (c) upon parents for the sup 
port of a child seventeen years of 
age “or older” whenever the child 
is unable to maintain himself and 
is likely to become a public charge. 
The word “dependent” is defined to 
include “‘a wife, child, mother, father, 
grandparent or grandchild who is in 
need of and entitled to support from 
a person who is declared to be legally 
liable for such support by the laws 
of the state or states wherein the 
petitioner and the respondent re- 
side.” (Section 2 (d) .) 

Objections to This 

Are of Form and Substance 

There are fnany objections to this 
section, both of form and of sub- 





13. Zukerman, The Prevention and Treatment of 
Family Desertion—A Socio-Legal Approach, paper 
delivered at the Groves Conference on Conserva- 
tion of Marriage and the Family, University of 
North Carolina, April 25, 1950, page 2. 

14, 45 Ill. L. Rev. 252, 1950. 

15. Suggested State Legislation, Program for 
1950, issued by the Council of State Governments, 
1313 East Sixtieth Street, Chicago 37, Illinois, 
page 12. 
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stance. Form: The word “husband” 
is appropriate as to the wife, but is 
not as to the child under seventeen 
and becomes an incongruity when 
applied to the “other dependents” 
brought in by definition—“mother, 
father, grandparent or grandchild”. 
Do the draftsmen mean that only 
“husbands” (married men) are to 
support mothers, fathers, grandpar- 
ents and grandchildren? Obviously 
not. But that is what they say. Sub- 
stance: There is a confusion created 
as to the choice of law applicable 
to fix the duty of support. Under 
(a) it is stated that “a husband .. . 
is hereby declared to be liable for 
the support of his wife and any 
child . under seventeen “ 
So far the act itself is the source 
of law that creates the duty. But the 
section proceeds to include “any 
other dependents” and by definition 
(Section 2(d)) a person becomes a 
dependent ‘by the laws of the state 
or states wherein the petitioner and 
the respondent reside”. Here the 
source of law is not the act itself 
but some other existing law. And 
in passing it may be noted that the 
other existing law is that of the 
state “wherein both the petitioner 
and respondent reside”. If that is 
what is really meant, it would block 
relief in cases where the one owing 
support resides in one state and 
persons to whom support is owed 
reside in another—indeed in the very 
cases to which the act is meant to 
apply. This point, so far from being 
fanciful, was one of the bases for 
denying relief under the act in New 
York.!¢ 


Under Subsection (a) of Section 
8 then, the duty is created in one 
case by the act itself and in others 
by another existing law. This is not 
true of the other subsections of Sec- 
tion 3. As to both the mother (Sub- 
section b) and the parents (Subsec- 
tion c) the act itself is the source 
of the duty. In addition to the confu- 
sion noted, there is a real objection 
to the act itself creating duties of sup- 
port. It makes the act unsuitable for 
widespread adoption. The act is both 
too broad and too narrow. Some 
states have a wider list of duties of 
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support than those included in the 
act while others have a narrower 
list. Passage of the act will be en- 
dangered in both cases. 

Even if the act were passed in all 
states, the remedy afforded would 
be insufficient in some states and too 
drastic in others. In states having a 
wider local list of duties of support, 
local enforcement (where both peti- 
tioner and respondent are within the 
same state) would cover all cases 
while interstate enforcement (where 
petitioner is in one state and the 
respondent in another) would be in- 
complete and the cases without rem- 
edy falling within this penumbra 
might be just as heart-rending as the 
others.'7 In states having a narrower 
local list of duties of support, the 
interstate enforcement being broader 
than local enforcement, would fall 
as an unjustified burden on the obli- 
gor and an unexpected windfall on 
the “dependent”. 


Uniform Act Avoids 
These Difficulties 
It is believed that the Uniform Re- 
ciprocal Enforcement of Support Act 
has avoided the difficulties men- 
tioned by providing (Section 7) that 
the “duties of support enforceable 
under this law are those imposed or 
imposable under the laws of any 
state where the alleged obligor was 
present during the period for which 
support is sought or where the obli- 
gee was present when the failure to 
support commenced, at the election 
of the obligee”. Thus the act has no 
theory of support of its own differ- 
ent or apart from that under already 
existing law in the states. The Com- 
missioners at a prior conference gave 
some study to a model act that at- 
tempted to state anew the duties of 
support! but after careful considera- 
tion that idea was abandoned. It was 
felt that the Conference should not 
attempt either to force upon the 
states its own ideas of duties of sup- 
port or to fail to enforce duties that 
exist in some states and do not exist 
in others. 

It will also be noticed that Section 
7 has abandoned the notion of dom- 
icile and adopted the notion of pres- 


ence in the choice of the law fixing 
the duty of support. Domicile is a 
rather difficult concept at best, and 
opens the door to appeals that turn 
on the uncertainties of intention. 
Many defendants in 
cases are inclined to falsify intention 
and the Commissioners felt that pres- 
ence as a basis for the applicable 
law would simplify proof and avoid 
technicalities that might lay the 
foundation for appeal. Both of these 
considerations are important in the 
proper functioning of the act. 


nonsupport 


The obligee also has the choice 
of the law of the state “where the 
obligor was present during the pe- 
riod for which support is sought” 
and that of the state “where the 
obligee was present when the failure 
to support commenced”. The latter 
alternative was added to take care 
of the case of the absconding hus- 
band whose whereabouts are un- 
known. Such a defendant should 
not escape liability by virtue of his 
own wrong. This alternative be- 
comes important in cases where the 
“lost” defendant has property that 
can be subjected to the payment of 
a judgment. 


Two-State Suit 
Originated in New York 
The idea of a two-state suit orig- 
inated with the New York Act. This 
idea was adopted by the Uniform 
Law Commissioners in the Uniform 
Reciprocal Enforcement of Support 
Act and the difference between the 
two acts on this matter is chiefly one 
of form. Reduced to its simplest terms 
the two-state proceeding is as fol- 
lows. (Section references are to the 
Uniform Reciprocal Enforeement of 
Support Act.) It opens with an action 
(Section 9) which normally will be 
commenced in the state where the 
family has been deserted (the initiat- 
ing state). A simplified petition is 
filed (Section 10). The judge looks 
it over to decide whether the facts 
(Continued on page 165) 





16. Vincenza v. Vincenza, 197 Misc. 1027, 98 
N. Y. S. (2d) 470 (1950). 

17. Ibid. 

18 This act may be found in the Handbook 
of the National Conference of Commissioners on 
Uniform State Lows, 1949, page 309. 
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Forms of Military Contracting: 





Incentives v. Nonexcessive Profits 


by Kenneth C. Royall + of the New York Bar (New York City) 


® The great problem in military contracts, Mr. Royall explains, is the difficulty of 


providing incentives to the contractors to perform efficiently and economically and 


at the same time preventing excessive profits. He examines the use of the cost-plus- 


percentage-of-cost contracts of World War I, the cost-plus-a-fixed-fee contracts of 


World War Il, and various other forms of contract used by the Government in times 


of rearmament. This article is taken from an address delivered by the former Secretary 


of War at the Annual Meeting of the Association held in Washington last September. 





® The legal problems of military 
procurement are of practical im- 
portance to many practicing law- 
yers, particularly at this time. For in 
the months—perhaps the years—im- 
mediately ahead, the number of mili- 
tary contractual transactions, as well 
as the number of dollars involved 
therein, will probably exceed those 
in all other government fields and 
will constitute a substantial part of 
new contracting in the entire United 
States. 

And the legal theories behind our 
military procurement law and regu- 
lations are not only interesting as 
theories, but they are also essential 
to a practical understanding of the 
subject. For those theories are im- 
portant to the active lawyer when he 
comes to advise his client as to the 
making and administration of con- 
tracts with the military departments. 

We find that these theories have 
their roots in some very sound com- 
mon-sense principles. And in opera- 
tion the theories have had to “ride 
with the punch” of these practical 





considerations. So have the laws and 
regulations. On the basis of expe- 
rience there have been and will be 
concessions to business actualities 
both through changes in the written 
provisions and also in the practical 
application of those provisions. 

Leaving out of consideration for 
the time being the important ques- 
tions of quality and speed, military 
procurement in order to succeed must 
satisfy two requirements. There must 
be a sufficient prospect of financial 
reward to supply the contractor with 
an incentive—an incentive not only 
to make the contract with the Gov- 
ernment, but also to perform it effi- 
ciently and economically. In the sec- 
ond place, there must be protection 
of the Government against excessive 
profits—some method of avoiding 
war profiteers or pre- or postwar 
profiteers. 

Sometimes these principles of in- 
centive and nonexcessive profits are 
difficult to reconcile. As a result, the 
types of contracts and methods of 
contracting tend to run a sort of 


merry-go-round. And in observing 
this process, it is possible to get a 
bird's-eye view of the various forms 
of defense contracts and the reasons 
behind them. Let me illustrate this. 

In World War I the cost-plus-per- 
centage-of-cost form of contracting 
was used for many types of procure- 
ment, particularly for construction 
contracts and for purchase contracts 
where it was difficult to estimate the 
contractor’s costs. The contractor's 
fee was a stipulated percentage of the 
costs incurred. 

Under such cost-plus-percentage- 
of-cost contracts there was no incen- 
tive for the contractor to perform 
efficiently or to keep the costs down. 
On the contrary, it was to his finan- 
cial advantage on a specific contract 
to run the costs up, because this 
meant a larger fee or profit to the 
contractor. Consequently, this form 
of contracting fell into disrepute and 
has now been outlawed by statute. 
Following this outlawing, there was 
a determination to go back to the 
lump sum contract. 


Lump Sum Contracts 

Also Led to Large Profits 

But it then developed that the un- 
certainty of future costs made con- 
tractors unwilling to accept lump 
sum contracts without a large “‘load- 
ing” to cover contingencies and risks. 
This meant larger profits for the con- 
tractor—sometimes unconscionable 
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profits. These profits, particularly in 
view of the recognized possibility 
that the Government might recap- 
ture them, led in some instances to 
inefiiciency and carelessness as to 
costs. 

Then, in an effort to meet this sit- 
uation, the emphasis shifted to cost- 
plus-fixed-fee the form 
more commonly used in World War 
II for all types of contracting, includ- 
ing both construction and purchase 
contracts. But cost-plus-fixed-fee con- 
tracts also ran into difficulty. The 
fee was necessarily based on an esti- 


contracts, 


mated cost and the contractor got 
no greater fee if the costs were re- 
duced. There was still little incen- 
tive to perform a particular contract 
cheaply. 

Sometimes it was worse than that. 
For, when the costs greatly exceeded 
the estimates, the fee was usually 
increased. ‘This presumably 
done to cover the added responsi- 
bilities and overhead and time due 
to unexpected changes in the con- 
tract, but in practice it often re- 
sulted in the contractor’s compensa 
tion being to some extent increased 
by increased costs. We were partially 
back to the evils of cost-plus-per- 
centage contracts. Therefore, abuses 
of the cost-plus-fixed-fee contract 
were greatly criticized by the Tru- 
man Committee and others. 

This cost-plus-fixed-fee contract 
emphasized another disadvantage— 
a disadvantage which also applied 
to cost-plus-percentage contracts. 
Each item of cost was subject to 
audit by the General Accounting 
Office. During World War II, there 
were efforts to simplify these audits 
for the Army and the Navy. Consid- 
erable progress was made, but the 
audits by their very nature still re- 
mained expensive and troublesome 
to the Government and to the con- 
tractors, with both costs resting final- 
ly on the Government. 

So the merry-go-round took an- 
other turn before the latter part of 
World War IT. Back went the trend 
to the lump-sum contract—with ex- 
cessive profits often resulting from 
liberal price provisions designed to 
cover the many uncertainties and 


was 
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contingencies inherent in these de- 
fense contracts. 

Of course the Renegotiation Law 
had been passed specifically to take 
care of these excessive profits. But 
complications still developed. Al- 
though renegotiation was splendidly 
handled, yet as a practical matter, 
there had to be some criteria of ex- 
cessive profits. Necessarily there de- 
veloped a general trend to consider 
certain percentages of profit on cer- 
tain types of contracts to be nonex- 
cessive. 

Contractors then took a very log- 
ical position about lump-sum con- 
tracts and their renegotiation. They 
said: “Since we are not allowed to 
make a large profit in any event, we 
should not be asked to take any ap- 
preciable risks of sustaining a loss.” 
There was a lot of equity in this 
plea, and it naturally resulted in 
some relaxation of “tough” pricing 
on negotiated lump-sum Govern- 
ment contracts—some tendency to re- 
ly on renegotiation to protect the 
Government, 

This in effect meant that, where 
the contract price was large enough 
to cover all reasonable contingencies 
plus a safe profit, the contractor al- 
ways got his costs plus a certain per- 
centage of these costs. Therefore, de- 
spite conscientious efforts by renego- 
tiators to give weight to a contrac- 
tor’s efficiency, we found that as a 
matter of actual fact we had par- 
tially returned again to some of the 
evils—with some of its lack of in- 
centive for efficiency and savings—of 
cost-plus-percentage-of-cost contract- 
ing. On the merry-go-round we were 
almost back where we started. 


Renegotiation Not Reviewed 

by General Accounting Office 

The liberal lump-sum contract with 
later renegotiation does differ ma- 
terially in one respect from the cost- 
plus-percentage contract. It involves 
no detailed audit «{ costs by the 
General Accounting Office. The 


terms of a contract are a matter for 
the military department, and—in 
the absence of fraud or definite ille- 
gality or lack of funds—these terms 
are not subject to review by the 


U. S. Army Photograph 


Kenneth C. Royall, former Secretary 
of War and first Secretary of the Army, 
is now practicing law in New York City. 
A native of North Carolina, he practiced 
for seventeen years in that state. A grad- 
vate of Harvard, he has been a member 
of the Association since 1926. 





Comptroller General or his office. 
Likewise, results reached under the 
Renegotiation Act are not review- 
able by the General Accounting 
Office. 

The General Ac- 
counting audit is, of course, desir- 
able from the standpoint of the con- 
tractor. From the standpoint of a 
military department, a General Ac- 
counting audit is also troublesome 


absence of a 


and expensive—expensive in money 
and in departmental personnel. So 
where there are adequate safeguards 
of the Government’s interest, a con- 
tract not auditable by the General 
Accounting office is desirable all 
around. And in formulating the new 
contract provisions, referred to be- 
low, consideration has been given to 
certain forms of contracts which 
would protect the Government’s in- 
terest without requiring a General 
Accounting Office audit. 

As a consequence of the various 
considerations previously mentioned, 
other forms of contracting—and 
modifications of existing forms of 
contracting—were developed. I shall 
mention a few of them briefly, but, 
first, I want to make the point that 
we shall probably never have a per- 
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fect system of contracting. The in- 
genuity of contractors and their law- 
yers will always seek new ways to 
make larger profits, with the mini- 
mum of risk from uncertainty and 
even from inefficiency. The ingenuity 
of public-spirited procurement of- 
ficers will always seek some way to 
require efficiency while preventing 
excessive profits. 

Human nature will ever play a 
dominant role, and there will al- 
ways be properly partisan advocates 
on each side of the picture. I am 
afraid this will be a continual pro- 
cess, and that the forms of contract 
mentioned here may be considered 
only as the best system we can have 
as of this particular date. 


Periodic Repricing 

ls One New Form of Contract 

One of the new types of contract is 
that providing for periodic repricing 
during the progress of the contract. 
rhis involves a determination of the 
costs, say, at the end of each quar- 
terly period. If the resulting profit is 
too high, the contract price is re- 
duced for future performance. If 
the profit is too low or nonexistent, 
the contract price is increased for 
the future. Thus, it is contended, a 
fair but not excessive profit can re- 
sult, and the necessity of future re- 





determination—or even  renegotia- 
tion—can be minimized or entirely 


obviated. 


This system was tried during the 
latter part of the war and in the 
postwar period. On the whole it has 
worked very well. However, even 
this repricing plan is not 100 per 
cent proof against abuse. It holds a 
temptation for a contractor to ex- 
aggerate his costs—and even to build 
up his costs—during the first stages 
of the contract, feeling that by do- 
ing so he will be protected against 
future loss in any event and will 
stand a chance to get larger profits 
on the contract as a whole. 


Another type of contract is the in- 
centive contract which amounts to a 
combination of a lump sum and a 
cost-plus-fixed-fee contract. The es- 
sence of it is that there is a target 
price and a maximum price. The 
amount of fee allowable to the con- 
tractor is increased when the costs to 
the Government are lower than the 
target. Conversely, the contractor's 
fee decreases when the costs are 
higher than the target. 

It is the type of contract that on 
first impression seems the best of all. 
I am struck by the number of peo- 
ple laymen and lawyers—who say 
dogmatically and sometimes with 


Forms of Military Contracting 





that the Government 
ought to adopt this form of contract 
across the board. But up to the time 
I last knew about it, there was con- 
siderable question about this type 
of contract. The contractor has every 
incentive to insist on a very high 
estimate in the first instance, and 
such advance estimates are often 
very difficult to check. They are 
sometimes not much more than an 
informed guess. 


impatience 


And with incentive contracts, as 
with repricing contracts, there is a 
considerable problem of administra- 
tion, including a rather involved 
audit by the contracting agency it- 
self. I do not want to condemn the 
incentive contract, but personally I 
do not believe it is a complete an- 
swer to prayer for the contractor or 
the Government. 

It is apparent from the foregoing 
discussion that in the situation ex- 
isting at any particular time the vari- 
ous types of contracts except cost- 
plus-percentage-of-cost must be avail- 
able for use. It is also apparent that 
the success of each type used is in 
large part dependent upon sound 
administration by Government per- 
sonnel. And again it is evident that 
as procurement problems grow and 
develop, the rules as well as their 
application will tend to change. 


Bis student, therefore, should, at his first entrance 
upon the study, weigh well the difficulties of his task, 
not merely to guard himself against despondency on ac- 
count of expectations too sanguinely indulged, but also 
to stimulate his zeal by a proper estimate of the value 
of perseverance. He who has learned to survey the 
labor without dismay, has achieved half the victory. 
I will not say, with Lord Hale, that “The law will 
admit of no rival, and nothing to go even with it;” 
but I will say, that it is a jealous mistress, and requires 
a long and constant courtship. It is not to be won by 
trifling favors, but by lavish homage. 
—The Miscellaneous Writings of Joseph Story, page 523 
(Boston: Charles C. Little and James Brown, 1852). 
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The Legal Profession versus Regimentation: 


A Program To Counter Socialization 


by Robert G. Storey * Dean of the Law School, Southern Methodist University 


® Dean Storey declares that American lawyers have been too complacent about the 


inroads of government regimentation upon the legal profession. The Communists have 


made great efforts to infiltrate their own kind into the profession, and he sees the 


swing toward national subsidies of legal services, represented by the English Legal 


Assistance Plan, as part of an increasing menace. In this article, taken from an address 
delivered before the State Bar of California last October, he suggests a program of 


positive countermeasures to be taken by the organized Bar. 





® Regimentation, socialization and 
Communism are common terms. 
They are discussed at the fireside, in 
social gatherings, on cracker boxes, 
and in conferences involving econom- 
ic, political, legal, educational and 
philosophical phases of life. Many 
unthinking them 
lightly on the ground that they are 
the result of modern life and chang- 
ing conditions and must be accepted. 
Until quite recently, we of the legal 
profession considered ourselves im- 
mune from any serious impact of 
these ideologies. We take pride in 
our conservatism, are slow to change 
and grounded in fundamental con- 
stitutional principles. However, at 
this time, no lawyer can deny that 
such movements are real and threat- 
ening, not only to our national and 
social life, but to the legal profes- 
sion as well. Although no crisis ex- 
ists, the many inroads and trends re- 
mind us of the wise admonition of 
Benjamin Franklin who commented 
that “liberty is lost by a gradual 
process”. 

First, let us review a few outstand- 


people dismiss 
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ing kaleidoscopic events within our 
own memory. In October, 1917, a 
small organized radical minority, 
after making several attempts to seize 
power in Russia and having been 
defeated in an election less than six 
months before, broke into the Fort- 
ress of Peter and Paul at St. Peters- 
burg (now Leningrad) and seized 
sufficient arms to capture that city; 
later Moscow fell to them, and with- 
in a few months that group domi- 
nated a nation of 170 million people. 


Law Was One of First Professions 
To Be Controlled by Communists 


Events moved rapidly and in the en- 
suing months and years the Com- 
munists consolidated their gains. 
One of the first professions affected 
was the organized Bar of Imperial 
Russia, which was abolished by a de- 
cree on November 22, 1917.1 A sec- 
ond decree on February 22, 1918, pro- 
vided “that persons wishing to ap- 
pear as attorneys for a fee had to 
apply for membership in a college 
created in each local Soviet”. As a 
result of a decision of the Peoples 


Commissariat of Justice, on July 23, 
1918, experimentation of a profes. 
sional salaried Bar on the payroll of 
the State was begun. The famous 
Peoples Court Act of November 30, 
1918, followed, creating a state or- 
ganization of “Defenders”. Consoli- 
dation of Communist power which 
included the liquidation and exile of 
millions of people was practically 
completed by 1921; and Soviet law 
in its present sense began to function 
in 1922 following the enactment ol 
civil and criminal codes. 

The legal profession in the Soviet 
Union at this time is controlled by 
the Ministry of Justice, including the 
supervision of fees collected by law- 
yers. For example, the Commissar of 
Justice issued rules requiring that “a 
lawyer’s office must be open not less 
than eight hours, not counting the 
lunch period. Hours must be pub- 
lished in a public place. Complete 
journal records must be kept of the 
time of arrival and departure of 
lawyers.” Professor John N. Hazard, 
in his excellent article on law prac 
tice in Russia, in the AMERICAN Bak 
ASSOCIATION JOURNAL, March, 1949, 
summarizes the practice of law as 
related to the State in these words 

Lawyers in U.S.S.R. are cognizant 

of their relationship to the State a‘ 

all times. They are taught Soviet po 





1. 35 A.B.A.J. 177; March, 1949. 
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litical theory in their schools. They are 
taught that the court and the lawyer 
are agents of political power and that 
the interests of the state must always 
be paramount. 


We could discuss the regimenta- 
tion of the practice of law behind the 
lron Curtain for a long time, but | 
shall dismiss the subject by quoting 
from new regulations for the practice 
of law in Bulgaria, a Soviet-domi- 
nated state:? 

The lawyer's point of view must be 
changed. In the past your first duty 
was to protect your client. Now you 
must have as first aim the protection 
of the State and compliance with its 
laws. Protection of your clients is a 
secondary consideration. 


Lest we forget, another great ex- 
perimentation generally known as 
Nazism under the leadership of Hit- 
ler furnished very interesting proce- 
dures by means of a quick and total 
regimentation of the legal profession 
to replace the freedom and demo- 
cratic principles guaranteed under 
the Weimar Constitution. The legal 
profession was integrated into the 
“Lawyers Bund” and the practice of 
law and the administration of justice 
were subject to the decrees of Dr. 
Hans Frank, Hitler’s deputy. You 
will recall that, just before Dr. 
Frank was sentenced to death, he 
commented under oath at Nurem- 
berg, “If Germany lives a 1000 years, 
she cannot erase her blot 
history.”$ 

Many lawyers will readily dismiss 
the conditions as previously outlined 
by saying that we are through with 
Nazism and Hitler and our legal 
profession is immune from Commu- 
nism. But is it? 

J. Edgar Hoover and Commander 
Craig of the American Legion have 
many times during recent months 
emphasized that the Communists in 
our own country have made a spe- 
cial effort to recruit members of the 
legal profession.* Various estimates 
of the membership of lawyers in the 
Communist Party have been made, 
some as high as 5,000. Recent dis- 
closures leave no doubt that many 
members of the legal profession are 
either members of the Communist 
Party or fellow travelers. 


upon 


What are the trends towards regi- 
mentation of our profession? To me, 
the greatest threat, aside from the 
undermining influences of Commu- 
nist infiltration, is the propaganda 
and campaign for a federal subsidy 
to finance a nationwide plan for 
legal aid and low-cost legal service. 
The proponents cite the British Le- 
gal Assistance Plan as a precedent for 
federal appropriations. 


British Legal Assistance 

Has Many Objections 

While the British Legal Assistance 
Act was supported by leaders of the 
Bar in both the Conservative and La- 
bour Parties, it has many objections. 
Possibly it was the only answer to the 
tremendous demands of the British 
people for legal assistance, but at the 
outset we should recall that their eco- 
nomic situation is entirely different 
from ours—expenses of litigation are 
extremely heavy, legal assistance 
plans sponsored by the Bar were in- 
effective, and the solicitors and bar- 
risters could not give the necessary 
time to develop adequate’ legal as- 
sistance because of high taxes and 
increased office expenses. 

Although outstanding United 
States’ lawyers have contended that 
the British plan is not a trend to- 
wards socialism or regimentation of 
the legal profession, I respectfully 
differ with them. Having attended 
the International Bar Association 
meeting in London last July and 
having talked with outstanding so- 
licitors and barristers, both in and 
out of government service, represent- 
ing the Conservative and Labour 
Parties of England, and having given 
some study to the Act, I think we 
should consider its good and bad 
points in determining our course in 
the United States. Some may say the 
issue is not squarely before us—but 
it is. Recently, the National Lawyers 
Guild at its annual meeting in New 
York passed a resolution “calling 
upon the Federal Government to 
provide a system of free legal aid at 
government expense”. A very illumi- 
nating report by the Legal Aid Com- 
mittee of the National Lawyers 
Guild released in the spring of 1950 
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conclusion that “the 
responsibility to assure the availabili- 
ty of legal aid and advice and full 
access to the judicial processes to 
those who cannot financially provide 
it for themselves belongs to the Gov- 
ernment”.§ This report further em- 
phasizes that there are over 100 mil- 
lion people in the United States be- 
ing deprived of legal services “except 
insofar as they are being supplied by 
currently existing facilities” (mean- 
ing legal aid, lawyer reference plans, 
neighborhood law offices and indi- 
vidual assistance of lawyers). The re- 
port also discusses the British Legal 
Assistance Plan as a precedent, for 
their proposal. The following quo- 
tation from the report is pertinent: 
The British have already come to 
grips with this problem. . . . It provides 
legal services for the poor and in ad- 
dition legal services for those in the 
intermediary position of being able to 
pay only a portion of their legal ex- 
penses. In this sense, the bill is an 
attempt to remove the vast discrep- 
ancy between the theory and the prac- 
tice of equal protection. 

While there is almost universal 
approval of the plan by members of 
the British legal profession due to 
necessity and economic strain, there 
are recognized defects in the plan, 
especially to lawyers of the United 
States. 

Let us consider a few of the prob- 
lems and objections— 

1. The Act was passed July 30, 
1949,® but the first appropriation of 
£1,000,000 ($2,800,000 under cur- 
rent exchange rates) was not effective 
until October 1, 1950. All admit that 
this is not a sufficient sum to adminis- 
ter the Act. The present appropria- 
tion only provides funds for assist- 
ance in the King’s Bench and the 
Appellate Courts. No funds are 
available for assistance in the lower 
courts. 

2. The conservative estimated cost 
of full administration of the Legal 
Assistance Plan is £4,300,000 (ap- 
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2. Associated Press Dispatch from Sofia, April 
13, 1949. 

3. Nuremberg Transcript, Testimony of Dr. Hans 
Frank. 

4. American Legion Magazine, July, 1950, page 
14. 

5. 10 Lowyers Guild Review, Spring Issue, 1950. 

6. Legal Aid and Advice Act, 1949, 12 and 13 
Geo. 6, c. 51; 59 Yale L. Jour. 320-329. 
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proximately $12,040,000) per annum. 
All my informants agreed that the 
government could not stand such an 
appropriation at this time. 

3. Legal advice is not provided at 
government expense—only assistance 
in court when some affirmative ac- 
tion must be taken by the solicitor 
or barrister. Under the Act legal ad- 
vice is available to all persons for a 
fee of “half a crown (about 50 cents) 
or such other fee as may be pre- 
scribed for the interview”. 

4. Practically all members of the 
English Bar with whom the matter 
was discussed admitted that it would 
be preferable for the legal profession 
to provide and administer the Legal 
Assistance Plan. However, the unan- 
imous opinion was that, under 
the economic conditions in England 
today, especially on account of in- 
creased office expenses and higher 
taxes, the average member of the 
legal profession could not provide 
the necessary time to render his share 
of legal assistance. Hence, the only 
alternative was state assistance. 

5. There are many admitted simi- 
larities between the public health 
plan of England and the Legal As- 
sistance Act. Abuses of the health 
service are too numerous to mention, 
and the financial burden is becoming 
almost prohibitive. 

6. The true relationship of attor- 
ney and client cannot be maintained, 
especially since government bureaus 
and agencies may be in litigation 
with legal aid clients. 

7. Early press reports in October, 
1950, state that over 5,000 members 
of the British legal profession have 
registered on the panel of lawyers to 
administer the new Act. While in 
some cases they receive 15 per cent 
less than the fees taxed in regular 
civil cases, yet, the result is that 
5,000 additional lawyers will be 
drawing compensation from the Brit- 
ish Government. 

8. Fees in divorce cases are in- 
cluded in the assistance plan. In fact, 
both parties in a contested divorce 
case may have counsel fees charged 
to the government. 

9. Finally, the British Legal Assist- 
ance Act is not a worthy precedent 
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for a government-subsidized plan in 
the United States because the Eng- 
lish have no highly organized bar 
associations such as ours. Chief Jus- 
tice Vanderbilt, of New Jersey, cor- 
rectly summarized this point when 
he said:? 

The English have no bar associa- 
tions corresponding to ours. They 
have, to be sure, their grand old Inns 
of Court, their Council of the Bar and 
the Society of Solicitors, but their 
activities are quite unlike those of our 
bar associations. They are largely so- 
cial in nature. Then, too, they are 
plagued with enormous costs and fees 
in litigations. It has been said there 
that to win a lawsuit is a luxury, to 
lose one may spell ruin. Costs in a 
single suit may run to thousands of 
pounds. Costs are at the center of 
their legal system. Every motion has 
two aspects—the law and the costs, 
and one is argued as vigorously as 
the other. 

Moreover, we have long ago de- 
clared our independence from the 
British. We still respect and revere 
them. They have suffered physically 
and financially beyond the compre- 
hension of most of our citizens. They 
are weary and welcome aid even 
from the government. On the con- 
trary, our national income is the 
greatest in history; our taxes are 
high but not as confiscatory as those 
the Britons must bear. 


Canada Offers Alternative 

To Socialization 

The Canadian Provinces of Alberta, 
Saskatchewan and Manitoba have 
met threatened socialization in two 
ways: (1) by the creation of a fidelity 
bonding plan for all members of the 
profession, and (2) the administra- 
tion of legal aid. 

Approximately eight years ago in 
the Province of Alberta, the Bench- 
ers of the Law Society were called in 
by members of the Cabinet and told 
that they must take steps to provide 
for the bonding of all members of 
the Society. Naturally, they resented 
this attempt because it was construed 
as an effort to bring the legal profes- 
sion under some type of government 
control. As an alternative, the mem- 
bers of the Law Society agreed to a 
voluntary assessment of $10.00 each 
to create a fund guaranteeing clients 
against loss because of unfaithful ad- 
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ministration of client's funds or 
property. The assessment was later 
reduced to $7.50 per annum and, by 
virtue of such assessment, the Law 
Society of Alberta now has approxi- 
mately $50,000 in the fund. One 
prominent member of the legal pro- 
fession of that Province advised me 
recently: 


There was strong opposition among 
certain members of the profession in 
compromising with the government 
on the matter. Many thought the 
whole idea was outrageous. Today, | 
am glad to say that every member of 
the profession realizes that the scheme 
has improved our public relations im 
mensely. Public confidence in the pro 
fession has been strengthened and en 
hanced by our action. 


Another prominent barrister from 
the Province of Saskatchewan stated: 


The Legal Aid and Indemnity Fund 
in the Province of Saskatchewan are 
in effect but entirely separate. For a 
great many years our rules of Court 
have provided for legal aid to needy 
persons. 

Our Indemnity Fund was instituted 





7. 36 A.B.A.J. 355; May, 1950. 
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on January I, 1950. It is a Fund from 
which any client who has suffered fi- 
nancial loss through the defalcation of 
a member of the Law Society may be 
reimbursed at the discretion of the 
Benchers. The assessment of each 
member was $5.00 in 1950 and will be 
$10.00 in 1951, and thereafter until an 
adequate fund in the opinion of the 
Benchers has been created. 

A similar plan is in effect in the 
Province of Manitoba. 

We have demonstrated in the 
United States that legal assistance 
can be effectively administered by 
private support through the organ- 
ized Bar. John S. Bradway, of Duke 
University, who has pioneered in 
legal aid, has well said, “that legal 
assistance has advanced along three 
lines. In some states like Connec- 
ticut the statewide plan is based 
upon legislation. In other states legal 
aid organizations have been organ- 
ized and extended to over-all service 
in the state. As early as 1938, bar 
associations were developing their 
thinking along these lines. . . . New 
Jersey has developed a statewide 
plan through the voluntary action of 
the State Bar.’’® 


Bar Association Plan 
Eliminates Need for Subsidy 
Localized legal assistance has been 
operating in the United States for 
many years. Pioneers in this move- 
ment, such as Reginald Heber Smith, 
of Boston, and Harrison Tweed, of 
New York, have given great impetus 
to the movement. Bar associations, 
community chests, legal aid societies, 
law schools, municipalities, and wel- 
fare organizations have all contrib- 
uted to various attempts to solve this 
pressing social need. In some states 
and communities, legal assistance 
plans are adequate, but in most they 
are wholly insufficient. Legal aid 
offices operate principally in cities 
of more than 100,000 people. Very 
few smaller cities have such bureaus. 
Philadelphia, through the efforts 
of leading lawyers and bar associa- 
tions, has probably solved the entire 
problem better than any other large 
city in the United States without 
public funds. Four plans of legal 
aid are now in effective operation: 


1. Legal Aid Society. 





2. Voluntary Defenders’ Society. 

3. Neighborhood Law Offices. 

1. Lawyer Reference Plan. 

The Los Angeles Bar pioneered in 
the Lawyer Reference Plan. San 
Francisco established one in 1946. 

The lawyers of New Jersey have 
determined to solve this question 
through the bar association of that 
state without any government aid. 
Legal aid societies are now function- 
ing in every county of that state.'® 

In the State of Washington a stat- 
ute was passed in 1939 under which 
the legislature may set aside funds 
to the Scate Bar for legal aid work, 
but as yet no such appropriation has 
been made.!! 

Reports from bar associations all 
over our country, including national, 
state and 
quate legal assistance is one of the 


local, disclose that ade- 


top objectives of such organizations. 
Unfortunately, there is no over-all 
Can we not 
agree on certain fundamental prin- 
ciples as a basis for action by the 
legal profession? I recommend that: 


workable plan now. 


1. We oppose any legal assistance 
plan created and financed by the 
Federal Government. 

2. All legal assistance plans should 
be sponsored and administered by 
the legal profession. 

3. They should be financed 
through private sources approved by 
the organized bar associations. 

4. Every active member of our pro- 
fession should contribute money or 
time to the operation of the plan 
through his local or state bar organi- 
zation. 

5. Legal assistance should be ade- 
quate and include free legal aid to 
those unable to pay, low cost legal 
services to those of modest means, 
Lawyer Reference Plans and proper 
representation of defendants in crim- 
inal cases. 

I further propose that the above 
principles be implemented by the 
organized Bar along the following 
lines: 


1. That the American Bar Asso- 
ciation study, initiate and recom- 
mend a nationwide plan of legal as- 
sistance to be created and adminis- 
tered by the state bar associations, 
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including the twenty-five integrated 
Bars. 

2. That state bar associations ap- 
propriate out of the annual dues of 
each member the minimum sum of 
$1.00 for the legal assistance fund 
and that each local association set 
aside a definite proportion of its 
annual dues for such work. 

3. That each of the accredited law 
schools of the nation operate a legal 
clinic as an aid to local legal assist- 
projects and that academic 
credit be given to the student who 
satisfactorily participates therein. 

4. That all Law Centers create a 
legal assistance project in co-opera- 
tion with the organized Bar, and 
that research projects in legal assist- 
ance be instituted. 


ance 


Bar Associations’ Plan 

Ils Answer to Regimentation 

It is obvious that certain members of 
the Bar and particularly the Na- 
tional Lawyers Guild are spearhead- 
ing the organized effort to obtain a 
federal legal assistance act. It is true 
that they represent a minority of the 
Bar; yet the previous illustrations 
emphasize that an organized minor- 
ity with ruthless methods has been 
responsible for the downfall of many 
governments. Hence, the challenge 
to our independent legal profession 
is real. 

The organized medical profession 
is fighting a national health service 
plan which at present is more real, 
threatening, and imminent than 
socialization of the legal profession. 
Nevertheless, the trend is in the 
same direction. The medical profes- 
sion of the United States has volun- 
tarily raised millions of dollars to 
fight socialization of medicine, while 
we in the legal profession have done 
nothing except pass numerous reso- 
lutions. Resolutions against such 
vicious attacks are worthless unless 
followed by vigorous action. 

The American Bar Association at 
its Washington meeting in Septem- 
ber, 1950, went on record in unmis- 
takable terms against a government- 

(Continued on page 167) 


8. 36 A.B.A.J. 780; September, 1950 
9. Atlantic Monthly, April, 1950 

10. 36 A.B.A.J. 355; Moy, 1950 

11. 64 A.B.A. Rep. 235 (1939) 
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“Equal Justice for All’: 


The Bar and the Indigent Criminal Defendant 


by Richard Hartshorne + Judge of the Court of Common Pleas, Newark, New Jersey 


® In recent months, many pages of the Journal have been devoted to discussion 


of government-subsidized legal services, commonly called “socialized law”. At the 


last Annual Meeting in Washington, the Assembly and House of Delegates of the 


Association adopted a resolution condemning any attempt to socialize the legal 


profession. Judge Hartshorne's article is a detailed account of what the Bar in one 
state—New Jersey—is doing to forestall this threat to the independence of the 


profession. 





" The most salient difference be- 
tween the American form of govern- 
ment and Russian Communism is 
the way the rights and liberties of 
the individual are preserved and 
protected in the one as compared 
with the other. In the U.S.S.R., the 
state is the all-in-all. Hence the in- 
dividual is always sacrificed to the 
state. In the United States, the rights 
of the individual are protected from 
the arbitrary action of the state by 
our constitutions, state and federal, 
in the requirements of due process of 
law, equal protection of the laws 
and otherwise. 

Obviously, it is essential for equal 
protection of the rights of the in- 
dividual that justice be administered 
without fear or favor as between the 
state and the individual. An out- 
standing example of this is the recent 
trial of the eleven Communist lead- 
ers in New York, where these in- 
dividuals were given the fullest 
hearing, literally for months, and 
this despite their calculated tur- 
bulence and that of their counsel. 
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Obviously this equal protection of 
the laws must be for rich and poor 
alike. Hence the importance of 
legal aid in assuring the poor of this 
even-handed justice, the outstanding 
difference between the United States 
and the U.S.S.R. 

Doubtless this is an underlying 
reason why not only the New Jersey 
Supreme Court but the entire Bench 
and Bar of New Jersey put into op- 
eration last year the plan whereby 
the entire Bar of the state, with all 
resident law students co-operating 
as juniors, represented literally hun- 
dreds of indigent defendants put to 
trial for crime in New Jersey. That 
the New Jersey Bench and Bar, after 
careful consideration of the previous 
catch-as-catch-can plan and the pub- 
lic defender plan, expressed their 
preference for the present plan, for 
good and sufficient reasons, is of 
relatively minor importance. The 
matter of major importance is that 
the Bench and Bar willingly assumed 
this public burden in order to see 
that public justice was done. 


The practical results of the state- 
wide operation of this, the New 
Jersey, plan for its first year—in op- 
eration in Essex County for several 
years—are most interesting. No less 
than 1121 defendants were thus rep- 
resented gratis by the Bar of this 
state. No less than 872 members of 
the Bar thus volunteered their serv- 
ices, and no less than 150 law stu- 
dents from the university law schools 
of Columbia, Fordham, John Marsh- 
all, New York University, Pennsyl- 
vania, Rutgers (North and South 
Jersey) and Temple, similarly partici- 
pated as juniors. 

That this was not a mere token 
representation may be gathered from 
the fact that 99 trials participated in 
by these volunteer lawyers ended in 
verdicts of not guilty, while 113 
charges were nol-prossed after these 
volunteer counsel had taken charge. 
Of course, the verdicts of guilty were 
considerably in excess, 210 to be 
exact; but this is the usual propor- 
tion. In other words, the defendants 
do not suffer from the plan, and the 
exceptionally vigorous defense put 
in by these volunteer counsel, gen- 
erally of civil experience only, was 
refreshing and stimulating. As one 
of the county prosecutors semijocu- 
larly said, “These assigned counsel 
can think up more - - - - things”. In 
fact, reports from all over the state 
indicate that the plan has benefited 
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all concerned, the Bench, the Bar, 
the law student, as well as the state 
and the defendant. That the burden 
upon the individual lawyer is not 
too great may be judged from the 
fact that but a few attorneys in Essex 
County, where the system has been 
in effect for several years, have been 
assigned to such a case more than 
once during these several years. The 
lightness of this burden is further 
borne out by the fact that more than 
three-quarters of these 1121 defend- 
ants, because of the overwhelming 
proof against them, decided to plead 
guilty rather than stand trial, thus 
reducing the labors of their legal 
representatives to a minimum. 


Defendant Must Be Unable 

To Pay for Counsel 

But exactly how does this new plan 
operate? In the first place, the plan 
does not apply to defendants in capi- 
tal cases, to whom paid counsel are 
assigned by the courts. Nor, in other 
criminal cases, is any defendant given 
the benefit of counsel without cost 
until he has established his actual 
inability to pay for such representa- 
tion. While this is normally done 
by affidavit, in case of doubt the court 
refers the matter for investigation 
to the probation office. Indeed, the 
writer recalls an instance where a fe- 
male defendant who asked for such 
assignment appeared in a fur coat, 
whereupon the court itself advised 
the defendant that she had the bur- 
den of establishing the consistency 
between a fur coat and poverty. 

But for every actually indigent 
defendant charged with crime, the 
entire Bar of the state, with all law 
students and law clerks residing in 
the state acting as juniors, have as- 
sumed this legal representation, for 
the protection of the rights of the in- 
dividual to counsel, under our state 
and federal constitutions, as a matter 
of their public and professional duty. 

To carry out the plan, each county 
bar association furnishes its county 
judges, who try criminal causes, with 
a list of its members for such assign- 
ment. This assignment, by rule of 
court effective throughout the state 
(Rule 2:12-1 (a)) is, in general, made 
in alphabetical rotation to insure its 


equitable operation. Of course, in 
cases of particular difficulty addi- 
tional counsel of special skill may 
be assigned, so that, for instance, a 
conveyancing lawyer would not be 
permitted to be the sole representa- 
tive of a defendant on trial for high- 
way robbery. Similarly, counsel is 
not assigned to a defendant from a 
distant point. However, such pro- 
visions for the protection of both de- 
fendant and counsel constitute the 
unusual situation, the occurrence of 
which has in nowise hampered the 
assignment by rotation on the whole. 
Furthermore, since most criminal 
causes are disposed of on plea rather 
than trial and are relatively simple 
in their legal aspect, the fears origin- 
ally felt by many lawyers that they 
could not function properly as de- 
fense counsel have proved quite un- 
warranted. For, in the bulk of such 
cases, no trial whatever occurs, and 
in those that do occur the average 
lawyer with civil trial experience is 
well able to conduct the defense, as 
the remark of the above prosecutor 
indicates. 

Turning to the “juniors”, the law 
students or law clerks, their aid, both 
to the defendant and to defense 
counsel, has been great. They have 
done the “leg-work”, conferring with 
the defendant, who is more than 
likely to be in custody, then with de- 
fense counsel, and finally looking 
after the investigation and service of 
witnesses. The value of this practical 
work to the student himself cannot 
be overestimated. Probably the 
greatest lack in the training of our 
law schools today is that they train 
brief writers to work in libraries, but 
not lawyers to practice law with 
clients. The chasm between a law 
school education and the “facts of 
life” in legal practice is great indeed. 
A law school student has no idea how 
to confer with a client, and to sift 
the wheat from the chaff of fact. 
Furthermore, while he may know the 
principles of the law applicable to 
the case on trial, actual court experi- 
ence shows it is almost impossible 
for him to ask a question of a wit- 
ness that is not subject to legal ob- 
jection. Therefore, to give the law 
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student the opportunity to confer 
with a client and sift the kernel of 
wheat from the chaff of conferences 
with not only the defendant, but his 
witnesses, to sit in on the trial of a 
case with every angle of which he is 
familiar and hear his senior put legal 
questions to a witness and bring 
out the facts he has himself ascer- 
tained, is practical experience of 
which he stands most desperately in 
need. In fact the Dean of New York 
University Law School advised the 
writer after the New Jersey plan was 
put into operation with law students 
who resided in New Jersey as juniors, 
but not including those residing in 
New York, that a serious complaint 
was registered with him by certain of 
his students resident in New York, 
that they were being discriminated 
against by the law school in not be- 
ing able to take such assignments. 

With these lists of lawyers, law 
students and law clerks in hand, the 
county judge, with the aid of his 
court attachés, promptly assigns a 
lawyer and a junior to each indigent 
defendant, who, on arraignment, has 
applied for counsel and proved him- 
self entitled thereto. Notices of these 
assignments are immediately for- 
warded to the court clerk, the prose- 
cutor, the defendant, the lawyer as- 
signed and the junior. Included with 
the notice to the counsel and junior 
are forms of acknowledgment, to be 
executed promptly by them and filed 
with the court. Thus, within a mat- 
ter of two days after arraignment, all 
involved in the case know who de- 
fense counsel and the junior are. 
Prompt conferences with the defend- 
ant, and thereafter with his witnes- 
ses and the prosecutor, follow, to 
ascertain as fairly as possible the full 
facts on both sides of the case. Con- 
ferences between defense counsel and 
the junior thereupon ensue. Their 
advice to the defendant as to 
whether to go to trial or to plead, 
results in prompt decision in that re- 
gard, and disposition of the case 
accordingly. 


Burden on Individual Lawyers 

Is Very Insubstantial 

From the standpoint of the defend- 
ant, not only the statistics, but the 
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above quoted remarks of the prose- 
cutor indicate that under the new 


plan he is certainly as well served as 
under the old catch-as-catch-can plan 
by which the court was forced either 
to select some lawyer who happened 
by pure chance to be in the court- 
when defendant 
raigned, or to select counsel from a 
small list of relatively young and in- 
experienced lawyers who offered their 
services simply for the experience it 
would give them. From the stand- 
point of the Bar, the burden, when 
spread throughout its entire member- 


room was ar- 


ship, is so extremely slight as to be 
insubstantial. In Essex County, where 
the plan has been in operation for 
several years, practically no lawyer 
has been assigned more than once 
during these several years, and on the 
average, he will probably not have 
to try such a criminal case more than 
once in a legal lifetime. Even in that 
rural county in New Jersey which 
has, in proportion to its population, 
the smallest number of lawyers, indi- 
cations are that no lawyer will be 
called on to handle such a case more 
than once every ten months, nor to 
try such a case more than once every 
two and a half years. Surely even this 
is not an undue burden in carrying 
out one’s professional obligations to 
the public. 

From the standpoint of the Bench, 
the ability to make this equitable as- 
signment from readily available lists 
is an unmixed blessing as compared 
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with the previous necessity of either 
seeming to place an undue burden 
upon a particular lawyer or to assign 
only youthful, inexperienced lawyers 
to represent an indigent defendant 
faced with loss of his liberty. From 
the standpoint of the state alone 
would there seem any question. For 
the prosecutor, instead of having to 
deal either with a relatively well- 
known group of youthful and inex- 
perienced attorneys or with a public 
defender even better known to him, 
now has to deal with the Bar as a 
whole, who, as his above quoted re- 
mark indicates, are each and all 
fired with zeal for their assigned 
client. But the very jocular charac- 
ter of this remark indicates that the 
state feels any such added difficulty 
to be but proper in the defense of 
human rights. 

Here perhaps it might be perti- 
nent to remark that the inception of 
the New Jersey plan was by vote of 
the largest bar association in the 
state, that in Essex County, compris- 
ing practically one-fifth of the entire 
Bar of the state, and after lengthy 
consideration and debate over the 
merits of this plan, the so-called 
catch-as-catch-can plan and that of 
having a public defender. The rea- 
sons why this large bar association 
voted against the adoption of the 
public defender plan were in the 
main two. First, it would cost the 
already overtaxed citizens of the 
community a substantial amount of 





additional cash, almost, if not quite, 
equal to the many thousands of 
dollars which it cost annually to 
maintain the prosecutor’s or district 
attorney's office. The second reason 
was that the defense of all those indi- 
gent defendants would cause not only 
daily, but almost hourly, association 
of the public defender with the 
prosecutor. This 
naturally result, even with the best 


association must 
intentioned public officials, in an 
intimacy that may well prejudice 
that independence of judgment so 
requisite in counsel defending an 
individual’s personal liberty. Indeed, 
this is the very viewpoint expressed 
to the writer in a letter from a mem- 
ber of the Bar in a large American 
city where the public defender sys- 
tem has long been in effect. 

More important than that, how 
ever, is the fact that the Bar as a pro 
fession, like the medical profession, 
owes a duty to the citizens to see 
that the rights of all individuals are 
protected. As stated in an earlier 
article on the plan,’ written before 
its practical value had been proved, 
this system is a recognition of the 
“responsibility of the Organized Bar 
to be the Public’s lawyer”. Nay more, 
it exemplifies the personal, and not 
merely official, concern of this nation 
for the individual, for whom alone, 
after all, the law and nations them- 
selves exist. 





1. ‘Vanderbilt, ‘‘An Experiment in the Trial of 
Indigent Criminal Cases’’, 32 A.B.A.J. 434, July, 
1946 
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The Supreme Court and Migratory Divorce: 


A Re-examination of an Old Problem 


by Robert M. Bozeman - of the New York Bar (New York City) 


® The first interstate divorce case confronted the Supreme Court in 1869, some eighty 
years after the adoption of the Constitution. In Cheever v. Wilson, the Court held that 
jurisdiction to grant decrees of divorce rested upon domicile; from that case to the 
second Williams case, there have been few fields of law in which the Court's opinions 


have led to so much debate and uncertainty. Mr. Bozeman here reviews the story of 
the Court's decisions on this problem—one of the knottiest created by our federal 


system of law. 





®" Since divorce is not among the 
powers granted to the Federal Gov- 
ernment by the Constitution, control 
over the subject has been reserved 
to the states,! and each state, terri- 
tory and possession of the United 
States has prescribed certain grounds 
and residence requirements for di 
vorce.2 The grounds vary from adul- 
tery as the only ground in New 
York’ to mental cruelty as a ground 
in Nevada* and incompatibility in 
the Virgin Islands.5 The residence 
periods vary from one year or more 
in most jurisdictions to three months 
in two states,* two months in one 
state,? six weeks in two states* and 
the Virgin Islands, and residence 
merely at the time of filing the bill 
in one state when the court has juris- 
diction of both parties.® 

Spouses who cannot obtain or do 
not wish to seek a divorce where they 
reside often travel to other jurisdic- 
tions to obtain marital freedom, at 
times on the appearance of the de- 
fendant and at times on construc- 
tive service. Although accurate sta- 
tistics are not available, the num- 


ber of divorces so obtained is prob- 
ably very large, and the reports 
abound with cases in which such 
decrees have been subjected to at- 
tack.!° Thus the constitutional issue 
involved in such cases has steadily 
increased in complexity and social 
importance. 

The Constitution requires each 
state to give “full faith and credit” 
to the judicial proceedings of other 
states, and authorizes Congress by 
general law to prescribe the manner 
in which such proceedings shall be 
proved and “the effect thereof”. 
By the Act of May 26, 1790, the only 
such implementing statute ever 
adopted, Congress provided that 





1. Williams v. North Corolina, 317 U. S$. 287, 
304 (1942); Haddock v. Haddock, 201 U. S$. 562, 
575 (1906); Albanese v. Richter, 161 F. (2d) 688 
(C.C.A. 3d, 1947), cert. den. 332 U. S. 782 (1947). 

2. Warren, Schouler, Divorce Manual (1944), 
Chapters 37, 38. 

3. N.Y. Civ. Prac. Act, § 1147. 

4. Nev. Compiled Laws, § 9460. 

5. Bill No. 14, 8th Legislative Assembly, Session 
1944 (Dec. 29, 1944), as amended. 

6. Arkansas and Florida. 

7. Wyoming. 

8. Idaho and Nevada. 

9. Alabama Code, Title 34, §§ 27, 29; Jennings 
v. Jennings, 251 Ala. 73, 36 S. (2d) 236 (1948); 
Gee v. Gee, 252 Ala. 103, 39 S. (2d) 406 (1949). 


judicial proceedings “shall have such 
faith and credit given to them in 
every court within the United States 
as they have by law or usage in the 
courts of the State from which they 
are taken”.!? By the Act of March 
27, 1804, the full faith and credit 
clause was extended to judicial pro- 
ceedings of the territories and pos- 
sessions.18 


The clause and statute have not 
been applied literally and since an 
early date have been held subject to 
certain exceptions. One is that they 
do not make a judgment of one state 
a judgment in a sister state.'* The 
judgment, to be effective in the lat- 
ter state, must be reduced to a new 
judgment there. A second exception 
is that a judgment rendered by a 
court without “jurisdiction” is not 
entitled to full faith and credit. 
Thus one state may permit the reci- 
tals of jurisdiction in the judgment 
of a sister state to be contradicted 
and the judgment to be undermined 


10. The New York cases are discussed by the 
writer in 119 New York Law Journal 1230, 1252, 
1272, 1294, 1530, 1552, 1572, 1592, 1826, 1846, 
1866, 1886 (April 5 to 8, April 26 to 29, and May 
17 to 20, 1948). 

11. U. S. Const., Art. IV, § 1. 

12. 1 Stat. 122 (1790); 28 U. S. C. § 1738. 

13. 2 Stat. 298 (1804); 28 U. S. C. § 1738. 

14. M'Elmoyle v. Cohen, 13 Pet. 312, 324-325 
(U. S. 1839). 

15. D'Arcy v. Ketchum, 11 How. 165, 175-176 
(U. S. 1850); Thompson v. Whitman, 18 Wall. 457 
(U. S. 1873); Haddock v. Haddock, 201 U. S$. 562, 
573 (1906); Williams v. North Carolina, 325 U. S. 
226 (1945). 
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thereby.’® Moreover, a judgment 
rendered without giving the defend- 
ant a fair opportunity to defend 
lacks due process of law and is in- 
valid everywhere.!7 


First Interstate Divorce Case 

Arose in 1869 

The effect of the full faith and 
credit clause and implementing 
statute in the field of interstate di- 
vorce did not confront the Supreme 
Court during the first eighty years 
of the Constitution. Subsequently, 
however, the Court has handed 
down several decisions on the sub- 
ject which have resulted in wide 
discussion and controversy. The 
cleavage in the Court and recent 
changes in its personnel make a 
study of these decisions timely. 


The Cheever Case 

[Domicile the Basis of Jurisdiction | 

In Cheever v. Wilson,'® the first 
of the decisions, the Court adopted 
the principle that a divorce decree 
rendered at the domicile of the 
plaintiff on the appearance of the 
defendant is entitled to full faith 
and credit. The decree was obtained 
by a wife on her husband's appear- 
ance in Indiana where a statute au- 
thorized the granting of a divorce to 
a person “at the time a bona fide 
resident of the county” in which the 
suit was filed.1° The Court, revers- 
ing the decision below and holding 
the decree valid, stated that the di- 
vorce court’s finding as to residence 
was “clearly sufficient until over- 
come by adverse testimony”,?® and 
recognized the right of a wife to ac- 
quire a separate domicile “when- 
ever it is necessary or proper that she 
should do so”’.?1 


The Atherton 

{| Doctrine of Matrimonial Domicile} 
The Cheever case stood as the 
only decision of the Supreme Court 
on interstate divorce until 1901, a 
period of more than thirty years,” 
when Atherton v. Atherton™® 


Case 


was 


decided. The Court there held that 
a divorce obtained by a husband in 
Kentucky on constructive service on 
the ground of abandonment was en- 
titled to full faith and credit in, 
and was a bar to, an action by the 
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wife in New York for a separation 
on the ground of cruelty, and re- 
versed a judgment in her favor in 
the latter action. The parties lived 
together as husband and wife in 
Kentucky and established their mari- 
tal home and domicile there. 

The opinion, by Justice Gray, ob- 
serves that the divorce was effective 
in Kentucky, where rendered,** re- 
marks that the decisions of state 
courts, which showed wide diversity 
of opinion,?®> “admonish us to con- 
fine our decision to the exact facts 
before us”,?6 and then points out 
that Kentucky had always been the 
domicile of the husband and the 
only “matrimonial domicile” of the 
parties.27_ The opinion concludes 
that the Kentucky decree, although 
uncontested, precluded the wife 
from showing justification for leav- 
ing her husband and that the New 
York findings of cruelty, although 
contested, had no effect on the di- 
vorce,?8 stating that “To hold other- 
wise would make it difficult, if not 
impossible, for the husband to ob- 
tain a divorce for the cause alleged, 
if it actually existed.”*® No inde- 
pendent determination of the issue 
of fault was made. The dissenting 
opinion of Justice Peckham, in 
which Chief Justice Fuller con- 
curred, argues that, if the wife had 
a separate domicile, the Kentucky 
court could not acquire jurisdiction 


by constructive service, that she was 
entitled to show justification as the 
basis for such separate domicile, and 
that, since the showing was made, 
the decree was not a defense.*® 
The Andrews Case 
[Appearance Not a Substitute 
for Domicile | 

In 1903 the Court in Andrews v. 
Andrews *' sustained the refusal of 
Massachusetts courts to recognize a 
divorce obtained by a husband in 
South Dakota, where neither party 
was domiciled, although the wite 
appeared in the action by attorney 
and, after obtaining an alimony 
agreement from the husband, con- 
sented to the decree by purportedly 
withdrawing her appearance. The 
spouses were citizens of Massa- 
chusetts, the decree was obtained on 
a ground not recognized there—de- 
sertion, and the husband returned 
to Massachusetts where he remar- 
ried. On his death his first wife was 
held to be his widow and entitled 
to administer his estate. 
Domicile Held Essential 
to Jurisdiction 
The opinion of the Court, by Jus- 
tice White, states that the statute of 
Massachusetts denying effect therein 
to divorces obtained elsewhere by 
citizens of Massachusetts for a cause 
occurring there or not recognized 
there was a proper exercise of state 
power, ®? that the appearance of the 





16. Williams v. North Carolina, 325 U. S. 226 
(1945); Pennoyer v. Neff, 95 U. S$. 714 (1873). 

17. McDonald v. Mabee, 243 U. S. 90 (1917); 
Earle v. McVaigh, 91 U. S$. 503 (1875). 

18. 9 Wall. 108 (U.S. 1869). 

19. 9 Wall. 108, at 109. 

20. 9 Wall. 108, at 123. 

21. 9 Wall. 108, at 124. The spouses had resided 
in the District of Columbia, where an absolute 
divorce was not obtainable. The decree was ques- 
tioned there when the husband sought to enforce 
its provisions granting to him part of the rents of 
certain property of the wife for the support of 
children whose custody was awarded to him. 

22. In the meantime, however, the Court de- 
cided: Pennoyer v. Neff, 95 U. S. 714 (1877), in- 
validating a state money judgment rendered 
against a nonresident on constructive service, a 
decision which influenced the course of the 
law in the divorce field; Cheeley v. Clayton, 110 
U. S$. 701 (1884), invalidating a divorce rendered 
by a territorial court because of defective construc- 
tive service; and Maynard v. Hill, 125 U. S. 190 
(1888), sustaining a territorial legislative divorce 
granted without notice. Neither of the latter cases 
involved the full faith and credit clause. 

23. 181 U. S. 155 (1901). The doctrine of this 
case was followed in Thompson v. Thompson, 226 
U. S. 551 (1913). 

24. 181 U. S. 155, at 162. 


25. 181 U. S. 155, at 164-170. 

26. 181 U.S. 155, at 171. 

27. 181 U. S. 155, at 171. 

28. 181 U.S. 155, at 173 

29. 181 U. S. 155, at 173. 

30. 181 U. S. 155, at 173-175. On the day of the 
Atherton ruling the Court also decided Bell v. Bell, 
181 U. S. 175 (1901), and Streitwolf v. Streitwolf 
181 U. S. 179 (1901), in each of which the Court 
affirmed a denial of full faith and credit to o 
divorce obtained on constructive service in a state 
where neither party was domiciled, and Lynde v 
Lynde, 181 U. S. 183 (1901), holding that so long 
as an alimony award is subject to modificoiion it 
is not entitled to enforcement in other stotes 

31. 188 U. S. 14 (1903). 

32. 188 U. S. 14, at 29; Mass. Gen. Laws (1932) 
Chop. 208, § 39. A similar statute exists in Maine 
(Revised Statutes of 1944, Chap. 153, § 66), and 
New Jersey (Revised Statutes of 1937, Tit. 2, Chap 
50, § 35). The proposed uniform Divorce Recogni- 
tion Act (1948), providing that a divorce obtained 
in one state by domiciliaries of another state 
shall have ‘“‘no force or effect’’ in the latter, hos 
been adopted in California (Laws of 1949, page 
2275), Nebraska (Laws of 1949, c. 124), New Hamp 
shire (Laws of 1949, ¢. 177), Rhode Island (Lows 
of 1949, ¢. 2268), South Carolina (Laws of 1950 
page 2390), Washington (Laws of 1949, c. 215 
§§ 20, 21) and Wisconsin (Laws of 1949, c. 214) 














wif 
mal 
to 
pril 
tha 
tery 
con 
diss 
don 
and 
opi. 
me! 
the 
dec 


han 
fou: 
the 
as ¢ 
sepi 
her 
in ( 
cile 
Yor 
cile 
side 
mal 
and 
Cor 
the 
don 
mal 
sepi 
per 
His 
was 
gra 


Jusi 
wif 
mol 
rem 
nec 
or ¢ 
dive 
cep 
the 
Stat 


acq 


Cor 
dive 
not 
icil 
stru 







> Was 
s the 
, and 
nade, 


ite 


WS V. 
sal of 
lize a 
id in 
party 
wile 
orney 
mony 

con- 
rtedly 
The 
(l assa- 
ed on 
e—de- 
urned 
‘emar- 
fe was 
ititled 


y Jus- 


ute of 
herein 
re by 
cause 
pnized 
f state 
of the 





ay of the 
ll v. Bell, 
treitwolf 
he Court 
dit to a 
na state 
Lynde v 
t so long 
ication it 
states 


vs (1932) 
in Maine 
66), and 
2, Chap 
. Recogni- 
obtained 
her state 
atter, hos 
49, page 
ew Hamp 
snd (Laws 
; of 1950 
, ec 215 
), ¢. 214) 











wife in the divorce action was im- 
material as domicile was essential 
to jurisdiction,®’ and that “The 
principle dominating the subject is 
that the marriage relation is so in- 
terwoven with public policy that the 
consent of the parties is impotent to 
dissolve it contrary to the law of the 
domicile.”%* Justices Brewer, Shiras 
and Peckham dissented without 
opinion and Justice Holmes, not a 
member of the Court at the time of 
the argument, took no part in the 
decision. 
The Haddock Case 
[Fault a Jurisdictional Fact} 

The decision in this famous case,°5 
handed down in 1906 by a five-to- 
four vote, sustained the refusal of 
the New York courts to recognize, 
as a defense to a wife’s action for a 
separation, a divorce obtained by 
her husband on constructive service 
in Connecticut where he was domi- 
ciled. The parties married in New 
York, where both were then domi- 
ciled, and the wife continued to re- 
side there. Immediately after the 
marriage the husband left the wife 
and, after several years, settled in 
Connecticut where he later obtained 
the divorce on the ground of aban- 
donment. Many years after the 
marriage the wife commenced the 
separation action in New York on 
personal service on the husband. 
His plea of the Connecticut decree 
was overruled and the wife was 
granted a separation with alimony. 

The lengthy opinion, written by 
Justice White, argues that, since the 
wife was abandoned at the “matri- 
monial domicile” in New York, she 
remained domiciled there, that Con- 
necticut did not become her actual 
or constructive domicile, and that a 
divorce action is not of such an ex- 
ceptional character as to be outside 
the rule limiting the authority of a 
state to persons over whom it has 
acquired jurisdiction.** From this 
the opinion concludes that, although 
Connecticut could give effect to the 
divorce within its borders, it could 
not, by virtue ef the husband’s dom- 
icile alone, render a decree on con- 
structive service entitled to com- 


pulsory recognition in New York, for 
otherwise the power of New York to 
control the dissolution of the mar- 
riage of its domiciliary would be de- 
stroyed.37 A contrary view would, ac- 
cording to the opinion, permit the 
states with the shortest residence 
periods to dominate all other states, 
their laws and public policy.** 


Atherton Case 
Is Distinguished 
The contention that the divorce ac- 
tion was an in rem proceeding and 
that Connecticut had jurisdiction of 
the marital status, the “res”, was re- 
jected with the statement that if the 
husband took with him so much of 
the marriage relation as concerned 
his status, he left in New York so 
much of the relation as pertained to 
the status of the wife.*® The decision, 
according to the opinion, permits a 
state to render and enforce within 
its borders a decree of divorce not 
entitled to full faith and credit, 
leaves other states free to give to 
such decree such efficacy as their 
public policy permits and enables 
each state to maintain its public pol- 
icy and to protect the rights of its 
citizens.*° The facts on the issue of 
fault were not weighed and no inde- 
pendent determination of such issue 
was made. The decision in the A ther- 
ton case was distinguished on the 
ground that Kentucky, the decreeing 
state, was the matrimonial domicile, 
which the wife had left, and the doc- 
trine of the case was impliedly re- 
affirmed.*! 

The dissenting opinion of Justice 
Brown, in which Justices Harlan, 
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Brewer and Holmes concurred, ar- 
gues that the state of each spouse's 
domicile had the power to render a 
divorce entitled to full faith and 
credit.*? In a separate opinion Jus- 
tice Holmes stated that he could not 
see any distinction between the ex- 
tent of jurisdiction at the matrimo- 
nial domicile and that at a domicile 
later acquired.*® He also argued that, 
since the decree was admittedly valid 
in Connecticut, it was entitled to 
recognition elsewhere under the 
Constitution.** 





33. 188 U. S$. 14, at 39. 

34. 188 U. S. 14, at 41. In German Savings So- 
ciety v. Dormitzer, 192 U. S. 125 (1904), the Court, 
speaking through Justice Holmes, affirmed a refusal 
to recognize a divorce obtained on constructive 
service in a state where neither party was domi- 
ciled, and stated (page 128): ‘It is too late now 
to deny the right collaterally to impeach a decree 
of divorce made in another state, by proof that 
the court had no jurisdiction, even when the record 
purports to show jurisdiction and the appearance 
of the other party.” 

35. 201 U. S. 562 (1906). In the preceding year 
the Court decided Harding v. Harding, 198 U. S. 317 
(1905), holding that a decree of separate main- 
tenance obtained by a wife in Illinois, apparently 
the matrimonial domicile, on personal jurisdiction 
over the husband on the ground of cruelty was a 
bor to an action by the husband in California for 
a divorce on the ground of desertion. The Illinois 
court found thot the wife was living apart without 


fault on her part. 

36. 201 U. S. 562, at 572-574, 580-581. 

37. 201 U. S. 562, at 574. 

38. 201 U. S. 562, at 574. 

39. 201 U. S. 562, at 576-577 

40. 201 U. S. 562, at 580-581. 

41. 201 U. S. 562, at 572, 584-585 

42. 201 U. S. 562, at 617. 

43. 201 U. S. 562, at 629-630. 

44. 201 U. S. 562, at 632-633. The decision was 
criticized in academic circles. See, e.g., Beale, 
“Constitutional Protection of Decrees for Divorce’’, 
19 Harv. L. Rev. 586 (1906). Later he announced thot 
further study of the decision and of social interest 
in the security of marriage had convinced him 
that his earlier views should be modified. Beale, 
‘Haddock Revisited"’, 39 Harv. L. Rev. 417 (1926). 
The doctrine of the case, with some modification, 
was adopted in the Restatement of Conflict of Laws 
(1934), § 113 
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The Williams Cases 
[Domicile of Plaintiff Sufficient] 
The doctrine of the Haddock case 

stood until 1942, a period of thirty- 
six years, when it was overruled in 
Williams v. North Carolina.*® There 
the husband of one family and the 
wife of another family left their 
spouses and homes in North Caro- 
lina, where both had been domiciled 
for many years, went to Nevada and 
lived in an auto tourist camp for six 
weeks, obtained divorces on con- 
structive service, and married each 
other there, and then returned to 
North Carolina where they lived to- 
gether as husband and wife. Subse- 
quently they were indicted, tried and 
convicted under a statute prohibit- 
ing “bigamous cohabitation”’.*¢ 


Williams Case 
Overrules Haddock 


The courts in North Carolina, ap- 
plying the doctrine of the Haddock 
case, held that although the Nevada 
decrees contained recitals of resi- 
dence (domicile), they were not en- 
titled to recognition because neither 
defendant filed an appearance or 
was served with process in Nevada.*? 
Since the prosecution did not chal- 
lenge the recitals of residence, the 
case went to the Supreme Court on a 
record raising the issue whether 
Haddock v. Haddock should still be 
followed. The convictions were re- 
versed and new trials ordered, two 
justices dissenting. 

The majority opinion, by Justice 
Douglas, after asserting that the 
Haddock case was wrongly decided, 
states that jurisdiction to render a 
divorce rests on domicile, “at least 
when the defendant has neither been 
personally served nor entered an ap- 
pearance”,*® that domicile was as- 
sumed to exist and the decrees were 
valid in Nevada, that the decrees 
should have been given full faith 
and credit irrespective of the under- 
lying cause of the marital rifts, and 
that a denial of such faith and credit 
would lead to confusing results.*® 
Since one of the decrees was obtained 
by a wife and the other by a hus- 
band, the Court assumed, and im- 
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pliedly held, that a married woman 
has the same ability to acquire a sep- 
arate domicile as a married man, at 
least for the purpose of divorce jur- 
isdiction.5° The concurring opinion 
of Justice Frankfurter expresses the 
belief that complications of inter- 
state divorces will continue to arise 
“no matter what we do today” and 
warns that the Court cannot, by jug- 
gling legal concepts, “bring forth a 
uniform national law of marriage” 
or a “national code of domestic re- 
lations”’.5! 

The dissenting opinion of Justice 
Murphy questions the Court’s as- 
sumption of a bona fide domicile in 
Nevada®? and argues that, assuming 
the divorces to be valid in Nevada, 
“it does not mechanically follow” 
that North Carolina must accept 
them,5* and that the result of the 
decision is that measures adopted by 
North Carolina “to safeguard the 
welfare of her citizens in this area 
of legitimate governmental concern 
are undermined”.54 In another dis- 
senting opinion Justice Jackson ar- 
gues that the Nevada decrees lacked 
due process of law in that they pur- 
ported to destroy marital rights of 
citizens of North Carolina without 
personal service in Nevada or their 
appearance.®> He attacks the theory 
that a marriage is a res which “‘fol- 
lows a fugitive from matrimony into 
a state of easy divorce, although the 
other party to it remains at home 
where the res was contracted and 
where years of cohabitation would 
seem to give it local situs’.5® He 
considers it inconsistent with our 
legal system for a spouse to be “sum- 
moned by mail, publication, or 
otherwise to a remote jurisdiction 


45. 317 U. S. 287 (1942), discussed in Lorenzen, 
Haddock v. Haddock Overruled’’, 52 Yale L. J. 341 
(1943); A.L.I., Restatement of the Law, 1948 Sup 
plement, Conflict of Laws, § 113. 

46. 317 U. S. 287, at 289. 

47. 220 N. C. 445, 17 S. E. (2d) 769 (1941). 

48. 317 U. S. 287, at 297. 

49. 317 U. S. 287, at 292, 299, 300, 301. 

50. A.L.I., Restatement of the Law, 1948 Sup 
plement, Conflict of Laws, § 28. 

51. 317 U. S. 287, 304-305. 


52. 317 U. S. 287, at 309. 
53. 317 U. S. 287, at 309. 
54. 317 U. S. 287, at 310. 
55. 317 U. S. 287, at 316-320 
56. 317 U. S. 287, at 316. 
57. 317 U. S. 287, at 317. 


chosen by the other party and there 
be obliged to submit marital rights 
to adjudication under a state policy 
at odds with that of the state under 
which the marriage was contracted 
and the matrimonial domicile was 
established’’.57 He believes, also, that 
no bona fide domicile was estab- 
lished in Nevada5® and denies that 
the majority decision has justifica 
tion on practical grounds.®® 


Second Williams Case 
Upholds Convictions 


On the new trial the prosecution in- 
troduced evidence from which the 
jury inferred that the spouses who 
went to Nevada did not in fact es 
tablish domiciles there, convictions 
were again obtained and affirmed by 
the North Carolina court,®° and 
this time they were afirmed by the 
Supreme Court by a vote of six to 
three.*t The majority opinion, by 
Justice Frankfurter, argues that the 
power—“‘jurisdiction”—to grant a di- 
vorce rests on domicile,®* that the 
state of domiciliary origin is not 
bound by untrue recitals of domicile 
in a foreign divorce decree rendered 
on default, and has the right to as- 
certain the truth,® that while the 
burden rests on the party attacking 
such a decree,*4 proper weight was 
accorded the decrees by the courts 
in North Carolina,®* and that on 
the record the jury could reasonably 
infer absence of domicile.** The 
opinion does not pass upon the 
status of the decrees in Nevada. 
Justice Murphy, in a concurring 
opinion, recognized power in Ne- 
vada to give finality to the decrees 
(Continued on page 168) 


58. 317 U. S. 287, at 320-322 

59. 317.U. S. 287, at 323-324. 

60. 224°N. C. 183, 29 S. E. (2d) 744 (1944) 

61. Williams v. North Carolina, 325 U. S$. 226 
(1945), discussed in Lorenzen, ‘'Extraterritorial 
Divorce—Williams v. North Carolina I!"', 54 Yale 
L. J. 799 (1945). In Esenwein v. Pennsylvania, 325 
U. S. 279 (1945), decided on the same day as the 
second Williams case, the Court held that a Ne- 
vada divorce obtained by a husband on construc 
tive service was properly undermined and did not 
release him from a prior support order. 

62. 325 U. S. 226, at 230. 

63. 325 U. S. 226, at 230. 

64. 325 U. S. 226, at 233-234 

65. 325 U.S. 226, at 236 

66. 325 U.S. 226, at 237. 
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Juridical Order—The Real Issue 


by Robert N. Wilkin + Judge of United States District Court for the 


What Are We Fighting For? 


® This is the second of two articles in which Judge Wilkin analyses the current world 
crisis. Last month, under the title, “What Are We Fighting For? The Need for Juridical 
Order", (37 A.B.A.J. 1; January, 1951), he defined the Korean War as a struggle 


between the Communist revolutionaries and international juridical order. 


In this 


second article, Judge Wilkin answers the arguments against immediate establishment 


of a world government of limited authority. 





® Since juridical order’ is our war 
objective, our hope for peace and 
our bond of unity, we ought to 
think and speak of juridical order 
and avoid the discussion of extra- 
neous issues which divide and con- 
fuse us. Our discussion of world 
affairs has employed many words and 
phrases of multiple meanings and 
emotional content. Their further 
use serves no good purpose. We 
should examine our terms and ex- 
clude all those that obstruct our 
course to the true goal. 

Many Are Afraid 

of Term ‘World Government"’ 

The connotations of the term world 
government bring fear and dread to 
many minds. It arouses suspicion in 
the minds of those peoples who seek 
relief from the imperialism and 
colonialism of the past. In our own 
country it excites the opposition of 
isolationists and constitutional tech- 
nicians. It has drawn forth a barrage 
of criticisms which may be indicated 
by such words as “myth”, “dream”, 
“impossibility”, ‘“‘super-state”, “‘tyr- 
anny”. Those who use the term 


have been called “idealists”, ‘“com- 
munists”, and “destroyers of the 
Constitution and its Bill of Rights”. 
No responsible world federalist, how- 
ever, and no acknowledged associa- 
tion working for world peace has 
proposed a unitary government for 
the whole world or any standard 
form of government for the domestic 
affairs of the separate states of the 
world. If the phrase juridical order 
were used instead of world govern- 
ment, such fears and _ suspicions 
might be avoided; it would be clear 
that what is proposed is merely law- 
ful regulation for international af- 
fairs and an organization for the 
maintenance of the rule of law in 
that sphere which is beyond national 
control. 

Champions of juridical order are 
not impractical idealists. They are 
the realists. They acknowledge the 
conditions of the modern world, 
man’s social nature and his political 
needs. They propose to extend to 
present conditions the same _politi- 
cal processes that human evolution 
has provided for past needs. They 
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are not trying to destroy or weaken 
our Constitution or its Bill of 
Rights. They are not opposed to 
home-rule or the inalienable rights 
of man. They are merely suggesting 
that constitutionalism, which is the 
implementation of juridical order, 
be extended to world affairs. 

The much mooted question of 
sovereignty would be avoided by ac- 
ceptance of the term juridical order. 
By the theory and practice of juridi- 
cal order, and the philosophy of 
natural law, sovereignty exists in 
the law. Therein is the significance 
of the expression “government not 
of men but of law”. The mainte- 
nance of the sovereignty of law by an 
international organization in the 
sphere of world affairs need not in- 
terfere with the exercise of that sov- 
ereignty by national governments 
within the sphere of national or 
local affairs. The extension of sov- 
ereignty of law to the international 
sphere would occasion no loss of 
sovereignty. It would merely impose 
sanctions against aggression and the 
use of force in that sphere where no 
sovereignty now exists. If a denial 
of the power to make war is consid- 





1. In the first part of this discussion—see 37 
A.B.A.J, 1, January 1951—juridical order was 
defined as a system for the control of political 
affairs and the settlement of disputes by rule of 
law instead of force. It was shown to be our aim 
in two world wars and our specific objective in the 
Korean campaign. It was also shown to be the 
basis of peace, and the bond of unity for ourselves 
and with our allies 
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ered a limitation on sovereignty, 
then let us face it: our choice is be- 
tween lawful order and military vio- 
lence. Many nations have already 
expressed their willingness to accept 
such limitation. And now we have 
taken our stand with them against 
those who resort to military force. 


World Order Would Allow 
Different Kinds of Government 
The confusion regarding democracy 
may be shown by a quotation from 
a prominent champion of the At- 
lantic Union, who opposes the plan 
of the United World Federalists. He 
said: “Of the two billion souls on 
the face of the earth three-fourths 
live under the rule of absolute au- 
tocracy. Government by consent of 
the governed is not in their experi- 
ence. Any government on a world- 
wide basis would not be a govern- 
ment of freedom; it would be simply 
a government of dictators.” This 
rather prevalent objection is based 
on several erroneous assumptions: it 
assumes that an organization for 
world order would have to be either 
an absolute democracy or a govern- 
ment by dictators and that, because 
three-fourths of the world’s popula- 
tion are inexperienced in self-gov- 
ernment, a dictatorship would fol- 
low. It assumes that a government of 
freedom would have to be a popular 
government, such as the New Eng- 
land town meeting or the ancient 
city-state, and that because such is 
impossible on a world basis, inter- 
national federation is impossible. 
Juridical order, however, does not 
encompass a guaranty of democratic 
(or any other) form of government 
for each separate part of this earth, 
nor a government by plebiscite, or 
general elections for the world. 
Juridical order accepts the differ- 
ences among the nations that com- 
pose the world community of states 
and it accepts the principle of home 
rule for domestic affairs and repre- 
sentative government for interna- 
tional federation. If an international 
federal organization, restricted to 
the maintenance of juridical order 
were established and it created an 
independent judiciary with author- 
ity to settle disputes by process of 
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law and to conserve the interests of 


the world community and the un- 
alienable rights of the community 
members, it would be by the inher- 
ent laws of our nature and the moral 
order of the universe, “a govern- 
ment by consent of the governed”. 

The ideals of democracy (includ- 
ing freedom) find their greatest 
possible realization under a govern- 
ment of law; that is, a government 
which protects society and its indi- 
viduals from arbitrary conduct, 
whether of the “one, the few, or the 
many”. It is high time that we con- 
sider and accept the inherent and 
inevitable limitations on popular 
government and speak in terms that 
accord with history and science. Our 
condition is too desperate to indulge 
longer in the pandering, delusive 
and confusing clichés and phrases 
of demagogues and the champions 
of extreme democracy. Juridical or- 
der is based not on “the sovereignty 
of the people” but on the fact that 
sovereignty is in the law. See editorial 
by Frank W. Grinnell, 37 A.B.A.]. 
42; January, 1951. 

Public opinion is all-important 
for the development of the general 
will; but, as stated, the law is right 
reason consonant with nature and 
that general will which is found in 
custom, legislation and judicial deci- 
sion. Legislation and judicial deci- 
sion require investigation, exchange 
of opinion, deliberation and judg- 
ment of men of experience and train- 
ing. These processes cannot realize 
their purpose if short-circuited by 
wish-thinking or popular expressions 
of emotion or violence or war. Form 
of government and general policy 
may be determined by general elec- 
tion, but scientific facts and details of 
policy must be discovered and worked 
out by other processes. The most 
that the people can expect is a full 
opportunity for the expression of 
opinion and a voice in determining 
kinds of government and selection 
of their legislative agents. 
Courts of Law 
Are Bulwark of Liberty 
The practical operation of juridical 
order and the safeguard of true 
democratic ideals is found in a sys- 


tem for appeal, not to the populace, 
but to courts of law. The bulwark 
of our sacred rights and liberties is 
not popular assemblies or elections, 
but independent courts readily ac- 
cessible, presided over by judges of 
character and security of tenure. In 
such courts our rights and liberties 
were formed; to such courts we must 
look for their preservation.” 

The very essence of juridical or- 
der is a limitation of law upon gov- 
ernment itself. Such rule of law nec- 
essarily requires a veto power against 
acts that violate the law. Such veto 
power to be effective must be vested 
in an independent judiciary. There 
is no danger in lodging such power 
in the judiciary. It cannot usurp 
despotic power because its operation 
is restricted to processes of law. It 
cannot initiate; it acts only on cases 
submitted to it, and with the giving 
of judgment its power is exhausted. 

Juridical order relies on a separa- 
tion and balance of powers. As stated 
in The Federalist: ““The accumula- 
tion of all powers, legislative, exec- 
utive and judicial, in the same hands, 
whether of one, a few, or many, may 
justly be pronounced the very defini- 
tion of tyranny.” Representative 
government, therefore, is the max- 
imum accomplishment for the main- 
tenance of democratic ideals. Any 
further popularization tends to 
weaken government below the 
strength required for the regulation 
of society and the maintenance of 
law. 


Communism" and ‘‘Capitalism”’ 

Are Extraneous Issues 

The forces opposed to us in the Cold 
War and in the Korean War are 
champions of Soviet communism. 
They refer to themselves as commun- 
ists. We tend, therefore, to think of 
all communists as enemies and to 
treat all champions of communism 
within our country as traitors. But 
there are different kinds and degrees 
of communism. Our indiscriminate 
use of the word has involved us in 
bitter personal disputes and faction- 





2. The former Chancellor of Austria, Kurt von 
Schuschnigg, made a poignant statement and ex- 
emplification of this truth in his address to the 
American Judicature Society in Washington on 
September 20, 1950. 
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al controversies. The comparative 
merits of communism and capital- 
ism are an extraneous issue. Com- 
munist and capitalist are indeed not 
accurate or distinguishing terms. 
[rue or absolute communism does 
not exist im the U.S.S.R. and abso- 
lute or unrestricted capitalism does 
not exist in the U.S.A. The problem 
of government in those countries 
and in all countries is to find the 
golden mean between those two 
extremes. Thus far experience has 
proved that extreme is 
practicable. By nature men are indi- 
vidual and social. No political ar- 
rangement can absolve them from 
the responsibilities imposed by that 
fact. Men cannot with impunity sur- 
render their individual integrity or 
escape from social service. Neither 
a laissez-faire policy nor a commu- 
nistic manifesto can relieve them of 
their obligations as independent yet 
interdependent beings. If all men 
were thoroughly good and devoted 
to the commonweal, it would hardly 
matter whether property were owned 
publicly or privately, but until all 
men attain that goodness it is not 
safe to place all property in the 
possession of those who govern, nor 
to leave it uncontrolled in the hands 
of individuals. 


neither 


Our traditional attitude toward 
communists has been kindly and in- 
dulgent. Communism was given a 
test in this country under most 
favorable conditions in such settle- 
ments as those at Zoar, Ohio; Econ- 
omy, Pennsylvania; Bethel, Missouri, 
and Communia, Iowa. But it had to 
be abandoned in every case because 
it was impracticable. Practical- 
minded Americans have looked upon 
communists as Utopian dreamers, 
but they have not feared or hated 
them. 

We are opposed to the North Ko- 
reans and the Russian Politburo 
not because they are communists, 
but because they are aggressors 
against the lawful order of the world. 
The feeling that now exists against 
communists generaily has been en- 
gendered by cruel and deceptive 
practices of the Soviet and North 
Korean regimes, by subversive and 


destructive activity toward our Gov- 
ernment, and by obstructive tactics 
toward the purposes of the United 
Nations. 


It is highly important for us to 
know what it is we fight and why. 
The Russian revolution at first found 
its rationale in Marxism, which was, 
of course, something very different 
from the economic and religious 
communism that preceded it. The 
difficulty with Marxism has always 
been that it suggested nothing to re- 
place what it sought to destroy. The 
“dictatorship of the proletariat”, 
which the revolutionaries proclaim, 
is impossible; it would be anarchy. 
The Soviet agents have now gone 
even beyond Marxism in their de- 
tructive revolution. Their theories 
are based wholly upon a materialist- 
ic attitude toward life and deny all 
the moral and political principles 
and values upon which our way of 
life is based. 

It is their policy and practice to 
prey upon an inherent weakness of 
humanity. This weakness displays 
itself as arrogance in the rich and as 
envy in the poor. It is apparent, 
however, that these two faults are 
merely opposite phases of one human 
frailty. Those who cannot be rich 
without arrogance could not be poor 
without envy, and those who can 
not be poor without envy could not 
be rich without arrogance. The pre- 
sent revolution panders to that 
weakness and fans its opposite phases 
into class hatred, which becomes ir- 
rational, immoral and destructive. 
Those who direct the revolution and 
those who support it as active or 
subversive participants, as fellow- 
travelers or sophisticates, simply do 
not understand or do not heed the 
requirements of a well-ordered so- 
ciety. If the revolution should pre- 
vail, all the gains of our political 
evolution and all our civil rights 
and liberties would be lost. 


Maintaining Juridical Order 
Should Be Our Purpose 


Our immediate and continuing pur- 
pose should be to establish and main- 
tain juridical order, which would 
keep the peace while men, as free 
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moral agents, make by orderly 
processes the political adjustments 
required by our evolution. A strong 
organization for juridical order in 
international affairs would be the 
best safeguard against military ag- 
gression and the world revolution. 
he nations now supporting the 
policy of the United Nations control 
at least 80 per cent of the world’s 
productive power. If they co-ordinate 
their physical and moral power, they 
will be invincible. If the separate 
states are given protection against 
military aggressors from abroad, they 
will be able to protect themselves 
against subversive and political ag- 
gressors at home. Within the sphere 
of its influence juridical order fa- 
cilitates the correction and control 
of social disorders by civil means. 
It favors evolution but not revolu- 
tion. 

The United Nations should keep 
their objective clearly in view and 
keep the people of the world, includ- 
ing the Russian people, informed 
as to who it is that opposes that ob- 
jective. They should not allow the 
truth to be lost in a babble of argu- 
ments over inconsequential issues. 
Our enemies will no doubt continue 
to be referred to as communists. 
Their appropriation of that word 
makes it advisable for all others who 
still champion any form of collec- 
tivism or socialism to avoid the use 
of the word communism. And the 
champions of juridical order should 
now be relieved of any feeling of 
necessity to discuss such hackneyed 
subjects as world government, sov- 
ereignty, democracy, and commun- 
ism. 

They should also be relieved of 
doubts and disagreements regarding 
the propriety of accepting help 
from such countries as Spain and 
Yugoslavia. We should welcome sup- 
port from all countries that cham- 
pion lawful order for world affairs. 


Juridical Order Is Goal 
of All Who Wish Peace 
There are numerous peace societies 
and associations working for world 
order. Some champion the United 
Nations; some work for amendment 
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of the U. N. Charter; some urge a 
union of limited membership but 
with broad powers, and others sug- 
gest an all-inclusive organization 
limited in authority to control of 
armaments and prevention of war. 
They all should forget their differ- 
ences for the time of the present 
emergency and unite in efforts for 
juridical order. That is the ultimate 
goal of all who wish peace. Details 
could be taken care of in course of 
procedure. The United Nations 
should be accepted and strengthened 
for the purpose in view and regional 
unions could also be made if neces- 
sary. A union of all champions oi 
peace for juridical order would be 
an incentive for a union of all na- 
tions. 

The leaders of these various peace 
organizations have performed a 
magnificent service in spite of their 
differences of opinion. They have 
led the people of this country out 
of the bog of isolationism to the 
highlands of enlightened world-con- 
sciousness. Such men as Cord Meyer, 
Clarence Streit, Alan Cranston, and 
Ely Culbertson are entitled to the 
highest praise for their devotion and 
service. But now they should be of 
one mind on the real issue. 

Unfortunately the legal profes- 
sion as a body has not shown con- 
spicuous leadership in the efforts 
for lawful order for the world. The 
bar associations generally have been 
ultra conservative and highly criti- 
cal. They have offered few construc- 
tive suggestions. But there are many 
lawyers who, in their individual 
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capacity, have rendered unselfish 
service of great creative value. Such 
men as Owen J. Roberts, John Fos- 
ter Dulles, Grenville Clark and W. 
T. Holliday, although champions 
of divergent views as to details, are 
shining examples of the kind of lead- 
ership which the legal profession 
generally should furnish in the pre- 
sent struggle for law. 

If lawyers would inform them- 
selves as to the fate of the legal pro- 
fession in Russia and in the satel- 
lite countries, and as to the extent 
of revolutionary infiltration in our 
own country, enlightened selfishness 
would shock them out of their apa- 
thy and indifference. The very an- 
nouncement of juridical order as 
our goal should draw to the cause 
all lawyers who know the history of 
their calling. They should initiate 
a revival of interest in the principles 
upon which our jurisprudence is 
founded and assume the work of 
clarifying the real issue now before 
the world. While they defend juri- 
dical order and constitutionalism at 
home they should help in extending 
it abroad. They should do more 
than point out the difficulties. They 
should show how to overcome them. 
They should not be content to say, 
It can’t be done. They should tell 
how it can be done aright.’ Lawyers 
should be constant defenders of 
juridical order against all those 
forces, both aggressive and subver- 
sive, which seek to undermine its 
principles. In such efforts they should 
be, and no doubt would be, sup- 
ported by the press and the pulpit. 


The chief responsibility, however, 
rests upon the heads of the nation- 
states and the delegates to the United 
Nations; they should move at once 
for such amendments of the United 
Nations Charter as will enable that 
organization to establish and main- 
tain juridical order for the world. 
It is futile and cowardly to attempt 
to pass responsibility for world or 
der to the people as a whole. Politi- 
cal history reveals that civil order 
has not been initiated or maintained 
that way. It is the moral duty of 
those who have the power to exert 
it in defense of the law. The respon 
sibility to initiate a movement for 
juridical order rests most heavily 
on the officials and delegates of the 
United States of America because 
of the present power and prestige 
of the nation they represent. Consti- 
tutionalism and juridical order have 
reached their highest accomplish- 
ment in America. To be preserved 
at home they must be extended 
abroad. 

By acknowledging juridical order 
as the real issue and pledging our 
faith for its maintenance, the record 
is made clear for the other nations 
and for history, and the cause of 
world order is presented in its clear- 
est and most persuasive form. For 
the third time we fight for it; it is 
time now to consummate it. 





3. In his brief as amicus curiae in the case of 
Fujii v. California, Supreme Court of California, 
Ralph G. Lindstrom has nobly exemplified what o 
lawyer can do. He shows that juridical order can 
be maintained by ‘‘expressly delegated’’ power 
“expressly limited’’ to a prescribed area of juris- 
diction, without danger of usurpation or frustration. 
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Labor Disputes: 


An Analytic Approach 


by Fred C. Hauck «+ of the Ohio Bar (Columbus) 


® Mr. Hauck begins by asking the question, why are some employers plagued by 
strikes, while others are unmolested and unorganized. His answer is that the em- 
ployers who have no labor problems have learned how to treat their employees. He 
proposes a new approach toward labor relations, based on selling employees on 


their jobs and their companies. 





® Is the lawyer for industry render- 
ing sufficiently competent counsel on 
labor problems? 

There have been indications of 
what may be a growing dissatistac- 
tion with the legal role in the area 
of collective bargaining. Employees 
and some employers have expressed 
strong doubt of the lawyer's value in 
this field. 

One qualified observer’ has re- 
ferred to “the legal profession's fail- 
ure to sense adequately industry's 
needs”, in pointing to such signs of 
discontent as the demand of one 
union that lawyers be excluded from 
contract negotiations and the pro- 
vision in one bargaining agreement 
that “no legal advisor of either party 
is to serve on any grievance commit- 
tee”. 

These manifestations should move 
us to a more probing inquiry into 
the question raised. We might well 
take a look at what lies behind the 
union contract as it is essential that 
lawyers, engaging in labor negotia- 
tions and those with industrial cli- 
ents, seek out the real causes of 
labor disputes. Those causes can be 
said to be a part of the res gestae of 


the contract, for it develops from 
and is the fruit of those origins. 

Why is it that some business firms 
are plagued by strikes, yet the com- 
pany next door or a competitor's 
shop down the street goes unmo- 
lested and has never been organized? 
Outwardly to compare the managers 
of the two concerns, there is no ap- 
parent Both are fine 
fellows and good businessmen. Nor 
can any basic differences be dis- 
covered in the employee groups of 
the two companies. 

Why is it we seldom read of walk- 
outs at such firms as Standard Oil 
of New Jersey, Johnson & Johnson, 
The Carrier Corporation, Pitney- 
Bowes, Proctor & Gamble, Hormel 
Packing Company, Kearney & Treck- 
er, Thompson Products, McCor- 
mick & Company and a host of 
others? 

There must be something more to 
our labor strife than appears in the 
news—or even across the contract 
bargaining table, where manage- 


difference. 


ment and union castigate each other 
in rather purple language. 

The result of our war of words 
with labor produces about as much 


harmony as a “bebop” concert in 
the zoo, and is a terrific economic 
waste of time and money. 


Labor Problems 

Should Be Treated Objectively 

When a machine breaks down, do 
we stand in front of that machine 
and “cuss” it out? No, we find out 
where the trouble lies and correct 
the trouble. Not only that, but we 
also give that machine preventive 
maintenance: regular oiling, greas- 
ing and operating adjustments—to 
keep it running at peak efficiency. 

Why not apply the same tech- 
nique in the area of manpower, just 
as we do with machine power? We 
haven’t done so sufficiently because 
of another crossed-wire in our own 
make-up—emotionalism. 

To illustrate: at a meeting of 
factory executives there are two 
problems, one a machining process. 
Around that conference table are 
the best brains in the outfit, all ex- 
perts on production. Each of these 
experts has studied and analyzed 
the process from all angles; but none 
can come up with a solution. They 
admit it has them licked. So they 
call in an engineer from the firm 
that made the machine (who soon 
works out a solution) . 





1. “Lawyers in Industrial Relations’’, by Profes- 
sor W. W. Wirtz, Northwestern University Law 
Schoo! [arbitrator and contract umpire), Fortune 
Magazine, April, 1949, page 153. 
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The second item on their agenda 
is a labor matter. None of them has 
studied or analyzed this problem, 
yet the meeting quickly becomes 
highly vocal as each man present 
tries to get in his two-cents’ worth. 
Not one of them can call himself 
an expert on labor matters as none 
is notably successful in dealing with 
people or employees. But they give 
free rein to their emotions and blood 
pressures soar as they all denounce 
those so-and-sos out in the shop. 
They readily agree on an answer— 
the easiest one possible—and the 
answer is, “No!” But it is not a 
solution. 


Now the first approach was ana- 
lytical, realistic and the problem 
solved. The second approach was 
emotional, wholly unrealistic and 
added fuel to an already hot fire. 

There are at least three reasons 
why the analytical approach should 
be applied to our labor problem. 

The first’ (and one of self-inter- 
est) is that we can get much higher 
production, with better quality work, 
at lower costs. We can greatly in- 
crease workers’ efficiency. Industrial 
engineers agree that individual pro- 
ductivity can be increased up to 50 
per cent through effective co-opera- 
tion of management and labor. 


Secondly, we can obtain labor 
peace and thus effect great savings. 

Thirdly, unless we do, it is possi- 
ble that our private enterprise sys- 
tem may be replaced. For the 
public is just about fed up with our 
war of words in industry. 

Admittedly, it is not easy for us 
to look at the bare facts realistically. 
Time magazine?, in describing the 
work of an industrial psychologist, 
has reported: 

In telling management about its 
faults, the doctor admits he has to pull 
his psychological punches. “Other- 
wise,” he says, “we would lose many 
of our jobs.” For management is also 
emotionally immature and when given 
bitter pills of truth, it suffers anxieties 
and guilt feelings which it is apt to 
take out on the bearer of the bad 
news. 

Of course this generality does not 
apply in all cases. But it exemplifies 
the mental discipline and unclut- 
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tered attitude required to attain 
salutary results. For the stakes in 
the game today are so high that we 
cannot let petty complexes stand in 
the way. We must be broadminded 
enough to overcome them. 

So, with that precaution in mind, 
let's analyze labor and look at the 
workman as he really is. 

It is almost axiomatic that it’s a 
poor worker who cannot make half 
a day’s work last a whole day, or— 
if need arises—reverse the process 
and do a whole day’s work in half 
a day. 


Workman Has Same Basic Wants 
as Management 
But what is he, this workman of 
ours? First of all, he is a man, a 
human being and rugged individual 
-just as you and I. It is surprising 
how often this fact is overlooked. 
He has the same basic desires and 
motivations, as you and I. All men, 
regardless of their economic circum- 
stance, want the same fundamental 
things; requirements that 
certain universal human needs. You 
will find these wants in your chil- 
dren, just as you will in employees. 


satisfy 


Such wants are, roughly, recognition, 
security, health, justice or fair treat- 
freedom of action or 


ment and 


thought. 

Are these factors so important? 
Look at the children who, for lack 
of recognition, become ingrown, 
introverted and fail to mature fully. 
And from lack ol 
security develop pernicious fears 
and become neurotic adults. Rebel- 
lious youth springs from the child 
too severely and unfairly disciplined, 
or whose freedoms are unnaturally 


children who, 


curbed or thwarted. 

These freedom-loving United 
States grew from thirteen colonies 
denied recognition and just treat- 
ment. The Pilgrims, fleeing religious 
persecution, came to these shores for 
freedom of action and thought. 

We of America, who revere free- 
dom most and who were born of 
rebellion, should be best able to 
recognize the true causes of rebel- 
lion in men. 

Whenever one or more of those 


five basic desires is thwarted or 
threatened, the average man (just 
as you and I) is seized by emotions 
of anger, fear or distrust. In such 
a state he is not rational and can 
easily be misled. You will not find 
him logical, he will not think 
straight, he will revile his best friend. 
He can be incited but not reasoned 
with. He will demand what he really 
doesn’t want—just as you and I have 
done, to our later regret. 

Physicians, psychologists or psy- 
chiatrists can readily substantiate 
this voluminously. The lawyer con 
fronts it, in varying degrees, in his 
relations with clients. So let’s admit 
it for the record. 


Workman Does Not Have 

Same Beliefs as Management 

However it must be added paren- 
thetically, though we may all have 
the same basic desires and motiva- 
tions—it does not follow that we 
are therefore all alike. Too fre- 
quently management has supposed 
that the laborer has the same beliefs, 
or should have, as it does. He does- 
n’t—and why should he? The labor- 
er is way down at the other end of 
the line. He doesn’t have the same 
vantage point from which to view 
the scene. His range is limited, far 
narrower and from his standpoint— 
from what he can see—things look 
far different. His whole life is differ- 
ent, socially and economically. Nor 
is he a simple soul, or a stereotype, 
as we imagine. He is a very complex 
parcel of humanity. And—he is no 
fool. 

At times we are deceived by the 
fact that the average workman is 
not an articulate person. Often he 
cannot put into words what he wants 
to say. Often he cannot accurately 
define his resentment or grievance 
in his relations with his employer, 
and so welcomes the union steward’s 
advocacy. Usually this is due to 
fear, anger or distrust—aroused by 
an ostensible threat to one of his 
five basic wants. 

Let us pause here to puncture one 
too widely prevalent misconception. 





2. Issue of January 16, 1950, page 46. 
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In the majority of cases in normal 
times, wage rates are not the causal 
origin of labor strife in industry. 

Wage disputes arise more often 
where there is bitterness and mutual 
distrust in the plant, due to some 
other cause. Wage conflicts are ef- 
fects and symptoms, rather than 
causes. They are releases from ten- 
sion and resentments built up in 
human, rather than financial, rela- 
tions. This explains why workers 
stay Out on strike even though the 
most complete victory could not 
make up their income lost during 
the strike.§ 


Higher Wages Are Not 

What Labor Wants Most 

A cross-section of management has 
been asked what it thought labor 
wanted most. Seventy-five per cent 
answered: higher wages. But the 
same question put to workers, in 
poll after poll, ranks wages any- 
where from fourth to eighth place in 
the list of labor’s prime desires. In 
the vernacular of the race-track, 
wages are “out of the money”. 

So let's quit fooling ourselves and 
erase the wage misconception from 
our minds—and get on with our 
analysis of some of the main causes 
of labor conflict. 

One is the workman’s belief that 
management is unfair in everyday 
relationships; such as favoritism 
(real or fancied), inequities in pro- 
motions and layoffs, inconsiderate 
plant rules, poor working condi- 
tions, discriminations in job differ- 
entials, disregard of valid grievances. 

These matters take up the bulk of 
practically every union contract. 
And, with respect to these, unions 
have gained almost all their specific 
demands. Yet, amazingly and in 
spite of these gains, the resentment 
against management unfairness in 
handling such matters continues un- 
abated. 

The point of irritation springs 
largely from a lack of elementary 
social intelligence. Management, un- 
wittingly, views this area as a chal- 
lenge and carries on daily guerrilla 
warfare against unions‘, many times 
abetted by lawyers. We tend to turn 


every single question of contract in- 
terpretation into a test of strength. 

Why do we do it? For nothing is 
less likely to weaken the union (and 
less aid management) than these 
constant aggravations over petty is- 
sues. Such attitudes only serve to 
confirm the employee’s belief that 
the union, alone, protects him from 
supervisory unfairness—and intensi 
fies his belligerence, which plays in- 
to the hand of the union leader. 

If confirmation is needed, here is 
the word of a lawyer who views 
these costly and Pyrrhic skirmishes 
from the vantage point of the ar- 
bitrator’s chair:5 

It has been mistakenly assumed that 
the “rights” and “duties” spelled out 
by the agreement can be enforced 
without regard to the mutual interests 

of which they are only derivatives. . . . 

Unfortunately, the lawyer’s role . . . 

{is} most frequently sought where one 

party seeks or exploits advantage over 

the other. He becomes an agent of 
opposition in an area where coopera- 
tion is essential. . . . So long as lawyers 

. . . view the value of legal services as 

lying in writing “favorable” contract 

clauses and in “winning cases”, little 
that is worthwhile can come from pro- 
fessional participation. 


Such tactics cost an enormous price, 
when we recall that labor efficiencies 
can be increased up to 50 per cent 
and at great profit. 

Do not misunderstand that this 
is a championing of the worker's 
cause. Rather, it is suggested that 
we realistically examine certain at- 
titudes and influences motivating 
labor the better to cope with them 
and get much more out of the wage 
dollar. Winning competitors (ath- 
letes, card-players, salesmen, gener- 
als) all study their adversary, ana- 
lyze him thoroughly and know him 
well before entering the game. That's 
how they win. So we should study 
our man and find out what makes 
him tick. 


Industry has been preoccupied 
until recently in perfecting machines 
and production processes. Only after 
those problems were out of the way 
could other factors—such as the man- 
power element—be brought to light 
and become apparent. 

Historically, and beginning about 
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forty years ago, our mass production 
methods have drastically changed 
the personal satisfactions man gets 
from his job. Mechanized operations 
have robbed the workman of his 
pride in workmanship and personal 
skill as an artisan; and he no longer 
realizes the satisfaction of turning 
out a complete product. In fact, he 
can hardly identify the part he works 
on by the time it is finally assembled. 
For a man to be reasonably happy 
in his work, he has to get some sat- 
isfaction over and above the wage 
alone. This is not insignificant when 
you stop to consider that your work 
would seem empty without its satis- 
factions. There are any number of 
jobs you would not accept, no mat- 
ter how good the wage. 

Specialization has also taken 
away the worker's feeling of impor- 
tance. Today’s manufacturing is too 
complex for him to appreciate the 
part played by his contribution to 
the whole operation. And he feels 
lost and insecure as an individual, 
with his identity submerged in a 
large group. 





3. Peter F. Drucker, “The Way To Industrial 
Peace’, Harper's Magazine, November, 1946. 

4. Peter F. Drucker, ibid. 

5. W. W. Wirtz, supro. 
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The depression of the thirties 
gave the employee another jolt. It 
undermined (but did not destroy) 
his faith in our economic system and 
he is uneasy about his future under 
a free enterprise system that to him 
does not seem so free. 

These historical forces exert a 
definite influence on a man’s pro- 
ductivity as he stands at his machine. 
He may not be aware of the reason, 
but usually it is manifested in a 
vague discontent. People in that 
frame of mind are not good produc- 
ers, for they have lost interest and 
their work suffers. 

These factors lead to deep-seated 
frustrations. Where such influences 
are recognized and treated accord- 
ingly, efficiency and morale have 
jumped astonishingly. 

Threats to security now promi- 
nently occupy our attention. Man 
feels impotent to cope with econom- 
ic forces beyond his control. So 
pensions are making headlines to- 
day. But there can be danger in 
overemphasis on this phase of the 
matter to the neglect of others. For, 
we are thinking in terms of retire- 
ment alone, which is only one (and 
to many employees, an intangibly 
remote) form of real security. Chil- 
dren are upset by threats to their 
security, yet the threat is not finan- 
cial. The family relationship is the 
child’s security: a sense of belonging, 
of being appreciated and recognized. 
Thus pensions should not be ex- 
pected to be the complete answer 
to the security problem. 

This universally human desire is 
dramatically underscored in_ the 
current hit play in New York, The 
Member of the Wedding. Therein 
the teen-age little girl, Frankie, 
touchingly analyzes her loneliness 
when she declares: 

The trouble with me is, that I have 
been just an “I” person. When the 
cook says “we’’—she means her race, 
her lodge, or her church. Soldiers can 
say “we” and mean the Army. All 
people belong to a “we”, except me. 

By our neglect of him the employee 
feels he has no choice but the union, 
wherein to find his “we”. He could 
readily be given a sense of belong- 
ing as part of the team in his factory 
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(and he would gladly accept) if it 
were fostered, encouraged. But the 
welcome must be translated into 
our everyday actions, not left to 
some casual moment when we feel 
charitable. 

Workman Feels Management 

Is Indifferent 

Also, man will attach himself to a 
leader to satisfy his desire for be- 
longing. He could as readily attach 
himself to management as a leader, 
if management would act as his 
leader and welcome his association. 
Instead, he has the impression that 
management is cold, impersonal 
and apparently disinterested. And 
so, though there may be no logical 
basis for it, there grows in him fur- 
ther resentment, mistrust and frus- 
tration. Even lawyers feel frustrated 
at times. 

If these subjective factors were 
not important, why would the lower 
echelons of supervision be attracted 
to the foremen’s union movement? 
Many bewildered foremen have felt 
lost and forgotten—caught in the 
no-man’s-land of cross-fire between 
labor and top management. Yet some 
managers have been taken aback in 
dismay by such evidence of disaffec- 
tion or “disloyalty”. Loyalty is 
something earned, not a word that 
hangs by a string from a tack on the 
wall. 

There is another facet that has 
been too widely overlooked. As 
most of us can acknowledge, mean- 
ingless work slows effort. Where 
jobs are performed in a vacuum of 
ignorance, we have a fertile spawn- 
ing ground for conjecture, anxiety, 
suspicion and the whole gamut of 
emotional agitation. But when we 
work with a purpose—on a task we 
know the reason for—we do a far 
better job. 

Here is an oversimplified illustra- 
tion. A foreman tells a crew of three 
men to dig a hole in the ground and 
leaves them. After a while the fore- 
man returns, looks down the hole 
and stops the work. He directs them 
to dig another hole several feet 
away, and leaves. The men dig some 
more, the foreman comes back and 
stops the work, pointing to another 





spot where they are to dig again. 
After this process has been repeated 
until nine or ten holes have been 
dug—all apparently aimlessly—the 
men throw down their tools and 
walk off the job, muttering a refusal 
to go on with such pointless work. 

This action was caused merely by 
failure of the foreman to explain the 
reason for the holes: he was trying 
to locate a water-main. Just a word 
would have given meaning to the 
job. The men would have worked 
twice as efficiently and the foreman 
would not have cost his company 
the loss of time until another crew 
could be hired, plus the cost of turn- 
over and loss of three experienced 
men. 

But don’t blame the foreman; he 
was following the pattern of super 
vision set by his boss. He simply 
needed guidance, training—and lead- 
ership. 

Were the three men justified? Of 
course not! But condemning them 
does not restore the company’s loss. 
Such losses run into millions every 
week. Remember, we do not “cuss” 
the machine that stops; we recognize 
its limitations and change methods. 
We do not ignore customers who fail 
to agree our product is the best on 
the market; we perfect our product 
and devise another appeal to get 
them to buy. 


The importance of these many 
factors, with their disruptive influ- 
ences, has been played upon by 
subversive propagandists of many 
different stripes—and as to whose 
efforts we have lamentably failed in 
rebuttal. Labor has been deluded 
into thinking that government 
could do a better job of running in- 
dustry. 


Private Enterprise Must Learn 
How To Manage Employees 
Here’s our real dilemma, the alter- 
native faced, if private enterprise 
cannot exercise good leadership and 
learn how to manage and lead em- 
ployees. The lawyer’s stake in this 
is as vital as industry’s and is an- 
other reason he should become con- 
cerned. It will ceme chiefly by 
(Continued on page 172) 
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Legal Education for What? 


A Lawyer's View of the Law Schools 


by James Thomas Connor - of the Louisiana Bar (New Orleans) 


® Mr. Connor believes that it is time for a reappraisal of our law school curricula and 
methods. He doubts whether the case method is doing the primary job of the law 
school—the preparation of men to practice law. And he declares that the trend 
toward training in specialized fields such as taxation, trade regulations and public 


utility law is resulting in too great a departmentalizing of the law. 





®" Writing in the January, 1950, issue 
of the JouRNAL, Louis L. Roberts, of 
the Indiana Bar, sized up contempo- 
rary legal education in the United 
States and found it wanting. Here 
was a dispassionate and objective 
analysis of the situation by one who 
seems to be well qualified to express 
an opinion. It should be required 
reading for all law school deans and 
full-time faculty members. A law 
teacher for a decade and now round- 
ing out five years in the rough and 
tumble of a postwar general practice, 
I am made bold to add a footnote to 
Mr. Roberts’ able comment but I 
shall endeavor to supplement his re- 
marks rather than tread the same 
ground. 

Offhand I suppose the expecta- 
tion of the average student entering 
a law school is that at the end of his 
course he will be equipped to begin 
the practice of law. That is to say, 
the mission of the law school should 
be to train lawyers for the practice 
of the law. Mr. Roberts finds that 
the schools are falling far short of 
that objective. If Mr. Roberts is 


right this failure poses two questions 


which law deans and law faculties 
ought to be able to answer: (1) Is it 
the function of the law schools to 
train people for the practice of law 
and (2) of what does the practice of 
law consist? We are aware that stu- 
dents occasionally take a law course 
in preparation for a business or 
banking career and in recent times 
the number going into government 
service is increasing. Nonetheless it 
is fair to assume that the vast major- 
ity of students studying law intend 
to and do enter the practice. Thus 
we postulate in this paper that the 
answer to the first question must be 
in the affirmative. It is in consider- 
ing the second question that one sus- 
pects most law faculties lack the 
requisite experience to know the 
answer and thus to fashion a curric- 
ulum and execute a program. 
There is ample evidence that the 
law faculties are aware that all is 
not well in their present program of 
legal education. No one who knows 
these amiable gentlemen will fall 
into the error of assuming that they 
are self-satisfied and arrogant ped- 
ants whose minds are closed to sug- 


gestion and who resent any criticism. 
A striking example of the soul- 
searching of the lawmen is the pub- 
lication of the Journal of Legal Edu- 
cation which was inaugurated in the 
autumn of 1948 by the Association 
of American Law Schools. This 
quarterly contains many articles and 
comments dealing with the problems 
of legal education and considerable 
attention is given to inquiry into the 
effectiveness of their programs. If 
the law faculties have any defects, 
complacency is not one of them! The 
unfortunate fact is that with rare 
exceptions the probing and analyz- 
ing and speculating are being done 
by the professors themselves. What 
does this mean? It means that for 
the most part these critics imagine 
that a certain course or a certain dis- 
cipline is necessary equipment for 
the practice of law without having 
the ghost of an idea about what 
lawyers are confronted with and do 
in fact in their day-to-day practice. 
Thus these sincere but inexperi- 
enced men engage mostly in erecting 
“strawmen” and then address them- 
selves to the conjured-up situation. 
Somewhat to test the validity of this 
observation an analysis was made of 
the Teacher’s Directory of the Asso- 
‘ation of American Law Schools 
-4blished by West Publishing Com- 
pany for the year 1946-47. Making 
due allowance for human error, it 
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was found that of the ninety-four 
deans of approved law schools whose 
biographies were listed, sixty-one 
indicated that they had practiced 
law. And of these sixty-one, eight 
reported only one year of practice 
and twenty-eight reported three 
years or less. Thus fully one-third 
of the deans revealed no experience 
in the practice of law at all! Of the 
thirty-six with three years’ experi- 
ence or less the information revealed 
that the practice was limited to the 
period immediately following grad- 
uation and thus in most instances a 
span of years separated them from 
it and their present status. It would 
be revealing to make a similar study 
of all the full-time law teachers 
listed in this Directory. Further to 
illustrate my point (and trusting the 
author will not take offense!) there 
will be found a cozy comment by 
Professor Cavers of the Harvard Law 
School titled “ ‘Skills’ and Under- 
standing”. Here is the opening sen- 
tence: “An aptly devised poll of law 
teachers would, I am sure, disclose 
considerable agreement that legal 
education should concern itself with 
the lawyer's skills much more than 
heretofore. . . ."" Why poll the teach- 
ers? Why not poll the practicing law- 
yers? In this account we are regaled 
with a “practical” problem of a law- 
yer who is fetchingly labelled Mr. L. 
L. Bee, a practitioner in the city of 
Langdell, Ames. (Since the problem 
involved the application of a prece- 
dent one wonders why Barrister Bee 
was not described as residing in 
Jonah, Whale!) Anyhow, the supposi- 
titious “practical” problem was con- 
fected to illustrate the earthy task 
that confronts the lawyer in drawing 
a contract and later defending his 
conduct in court. It will serve no use- 
ful purpose here to animadvert upon 
the utter inadequacy of this “prac- 
tical” illustration of “skills” and 
understanding. Suffice it to say that 
the example is so nebulous in its 
statement of the factual situation as 
it would actually be presented by a 
real client that one cannot but gen- 
uinely regret such self-deception. 


Leaving for the moment the ques- 
tion whether law teachers know 
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enough about the actual practice of 
law to design an effective curricu- 
lum and program in preparation for 
it, let us look again with Mr. Roberts 
at what the law schools are doing 
in fact. We may divide the inquiry 
into two phases: method and subject- 
matter. As to method, it is fair to say 
that the system still holds 
sway as the basic mode of presenting 


“case” 


the subject-matter. It is true that 
modifications are creeping in, at 
least in the composition of the teach- 
ing books. One remark of Mr. Ro- 
berts struck me with great force be- 
cause he posed a question that 
caused me a great deal of wonder- 
ment during my teaching days. He 
asks: “Is it not strange that students 
in their preparation for examina- 
tions . . . almost always go to the 
textbooks rather than to their case- 
books?” Mr. Roberts concludes that 
the case system has been overempha- 
sized. I am sorry that he did not 
develop his thought further since I 
suspect that there is a fundamental 
psychological factor involved. It is 
probably heretical to condemn the 
case system, but since this commen- 
tator is not longer under the re- 
straint of a law faculty connection, 
he will not hesitate to state his con- 
victions. A word of caution should 
preface what follows and it is this: 
It is entirely possible that I do not 
know what the case “method” of 
teaching is. I have been under some 
fairly reputable instructors but of 
all of them I recall only one who 
seemed to handle the case method 
of presentation in a manner calcu- 
lated to achieve what I believe it is 


. supposed to achieve, i.e., make the 


student think as a lawyer is sup- 
posed (and presumed) to think 
about a legal problem. But let us 
proceed to a more fundamental con- 
sideration. 


Everyone knows that the case sys- 
tem of law teaching was inaugurated 
at the Harvard Law School during 
Langdell’s time. It came into being 
during the era when philosophers 
were taking a fancy to pragmatism 
and American legal philosophy was 
under the influence of the historical 
school which held to the conviction 


that the justification for the rule of 
law will be found in the history of 
its development. Taking the com- 
mon law as it was at the time (pre- 
vious to codification and wholesale 
modification by statute) the pursuit 
through the 
naturally led to a_ preoccupation 
with this source of the law. Thus 
the emphasis on cases in teaching 


of precedents cases 


law in the organized law schools was 
a natural emanation from this atti- 
tude toward the law, especially since 
the text sources were limited to 
Blackstone, Kent’s 
Cooley and Story and possibly one 
or two others. It is my conviction 
however that the case system of pre- 


Commentaries, 


sentation is psychologically unsound 
and its effects have been more tragic 
than is yet realized. In support of 
the first proposition one must neces- 
sarily draw upon the testimony of 
the readers’ own experience and re- 
flection. The human mind strives for 
synthesis. The stupendous achieve- 
ment of the Restatement is a monu- 
ment to this intellectual urge. Yet 
the case system and its handmaiden, 
analysis, are at the opposite psycho- 
logical pole. A priori reasoning and 
the syllogism are in disrepute not 
because of their intrinsic invalidity 
but more because words have ceased 
to have a constant value in defini- 
tions and the more sophisticated 
scholars like to talk about semantics 
or the “meaning” of meaning. 


It is my belief that the case system 
to the extent that it has over- 
shadowed and supplanted the de- 
ductive method of presentation has 
contributed greatly to the bewilder- 
ment of several generations of law 
yers whose minds have been condi- 
tioned by it concerning the larger 
issues of life and living. Not only is 
there a tendency to look askance 
upon principles as such and thus to 
deny their existence, but more tragic 
there is little conviction about the 
true connotation of words. The cur- 
rent debate over so-called “mercy” 





1, Journal of Legal Education 395 (1949). i am 
aware that Professor Cavers reports practice with 
Rushmore, Bisbee and Stern of the New York Bar 
from 1926-29 although it appears that he was not 
admitted to practice in New York until 1928. 
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killings reveals that moral convic- 
tion has become numbed largely be- 
cause current thinking about what 
constitutes murder—a term the mean- 
ing of which was once well under- 
stood—has been diluted by senti- 
mentality. Of course I realize that 
this whimsical attitude toward words 
and cynicism about their meaning 
makes for litigation and therefore 
presumably is good for the lawyers! 
Nevertheless it is worthy of remark 
when generations of lawyers have 
been trained in their profession by 
a mental discipline which is evi- 
dently anti-intellectual, i.e., contrary 
to the natural working of the mind 
in its quest for knowledge. Now let 
those who will take issue on psycho- 
logical grounds! At the same time 
explain the modern practice of at- 
taching a dictionary of definitions at 
the beginning of statutes of exten- 
sive application. So great has be- 
come the suspicion of words that 
they have to be given a special cur- 
rency by legislative fiat. Why must 
words, many of which are words of 
common usage, be rescued from con- 
fusion by a solemn legislative pro- 
nouncement? To a large extent this 
can be attributed to the fact that 
their meaning has been questioned 
by lawyers in litigation and this has 
occurred because lawyers in their 
preoccupation with case analyses 
consciously or unconsciously, are led 
to the belief that truth is a matter 
of opinion. This reduces the intellect 
to a passive role in the pursuit of 
truth subject to the caprice of each 
decided case. 


Is the Case Method 

a Good Teaching Device? 

Now I shall address myself squarely 
to the proposition that the case sys- 
tem teaches a student to think. It is 
incontrovertible that a first-year law 
student flounders around in utter 
bewilderment for many months fol- 
lowing his initial exposure to the 
case system of teaching. It is doubt- 
ful if any pedagogical method that 
generates so much confusion can be 
easily defended. Usually the bewil- 
derment begins to fall away simul- 
taneously with the discovery of the 


hornbooks which aid the student to 
synthesize his learning and slowly 
to comprehend that in the case sys- 
tem the principle of law which he 
is seeking must be postulated until 
such time as it can be constructed 
from the data extracted from the 
cases. The student probably is un- 
aware of the psychological difficul- 
ties confronting him but he derives 
considerable comfort and under- 
standing from the textbooks which 
give him the principle in “black 
letters” whereupon he is reconciled 
to observing the application of the 
principle through an analysis of the 
cases. If we couple this expedient 
with the fairly common practice of 
acquiring “canned” briefs of the 
casebook, the only thinking gen- 
erated by the case system is that 
which the instructor is able to sup- 
ply in the classroom discussion. | 
cannot refrain at this point from 
quoting an unknown wag who once 
stated that the late Dean Wigmore 
was the only law professor of his 
acquaintance who had devised a 
casebook and then wrote a treatise 
to explain it! 

Case Method Gives Students 

Wrong Impression 

I should not be understood as con- 
demning the study of cases as such. 
It is the employment of this method 
as an exclusive mode of presenta- 
tion which needs defending espe- 
cially in the face of wholesale cir- 
cumvention of it by the students. 
Certainly a lawyer must know how 
to read a case, how to analyze cases, 
how to distinguish cases. And this 
training should be given and can 
be given in the law school. Never- 
theless the constant and continuous 
analysis of cases tends to convince 
the student (quite without justifi- 
cation) that litigation is the fore- 
most task of the lawyer. Likewise 
it tends to develop an aimiess eclec- 
ticism in the students’ search for 
the rule of law and the principle 
from which it is derived. While this 
risk is minimized by the resourceful- 
ness of the student in employing a 
good text, he cannot remain oblivi- 
ous of a discipline to which he is so 
constantly exposed in law school. 
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Patterson Studio 


James Thomas Connor was Dean and 
Professor of Law at Loyola University, 
New Orleans, from 1936-1946. A mem- 
ber of both the Illinois and Louisiana 
Bars, he practiced in Chicago in 1930- 
1931 and has been in general practice 
in New Orleans since 1946. He is Louis- 
on’. Uniform State 
Laws and has held several offices in 


iana Commissioner 
the National Conference of Commis- 
sioners on Uniform State Laws. He is 
the author of numerous articles in legal 
and educational publications. 





It is time that the law faculties 
reappraised this teaching method. 
Of course, the teachers like the case 
system! It shifts the burden of the 
class activity to the student and the 
lecturer assumes the combined role 
of sergeant-at-arms to prevent may- 
hem, when the argument gets too 
violent and supreme arbiter of op- 
posing views on the occasions when 
he is unable to avoid resolving a 
conflict by the triumphant rejoinder: 
“Well, what do you think?” It will 
take a good deal of doing to wean 
the professors away from the case 
method because of its attractiveness 
as a—to use the mechanistic jargon 
of the trade—teaching “tool”. Then 
too one cannot discount the Harvard 
influence. And it is considerable, 
indeed! I cannot speak from recent 
experience but a decade ago the 
Association of American Law Schools 
provided in the “rules of the game” 
that seventy-two semester hours was 
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a sufficient complement for gradua- 
tion in spite of the fact that most 
faculties required from seventy-five 
to eighty hours and even then la- 
mented the limitation. And why was 
the standard fixed at seventy-two? 
I have been informed that it was be- 
cause Harvard required only seventy- 
two hours. Now that’s influence! it 
is also the tail wagging the dog. In 
similar fashion we may suppose that 
until Harvard takes the lead or ac- 
quiesces in a break from the Lang- 
dell tradition the other schools will 
hesitate to take a bold position in 
opposition to the case system. Of 
one thing we may be sure and that 
is the inescapable effect upon teach- 
ing methods of the modern trend to 
codification. When this comes into 
fruition it will sound the knell of 
the case method of teaching as such. 
Students will rebel at the prospect 
of a tedious excursion through the 
maze of case lore only to discover 
that the corpus of the law has been 
stated in code form and in “black 
letters”. 

In this connection I still recall my 
own experience with common law 
pleading and the obscure English 
cases with their quaint language and 
unfamiliar court system which we 
in the middle of the United States 
explored in our quest for the forms 
of action and the distinguishing fea- 
tures of each. Imagine my chagrin 
when after graduating I found that 
I could purchase a demurrer-proof 
printed form covering most of the 
actions at any stationer’s store. And 
then to crown my dismay, the state 
in question adopted a modern prac- 
tice act shortly after my departure 
from law school! So much for the 
case system! If the law faculties are 
not aware of its defects they ought 
to. look around. 


Law Schools Practice 
Too Much Departmentalism 


Let us turn now to the subject- 
matter of the law curriculum. It may 
be that my information is dated due 
to my departure from the serene 
academic scene a decade ago. Yet I 
have maintained a peripheral con- 
tact with the schools and believe 
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that the ensuing comments can be 
supported. | am convinced that the 
law schools are endeavoring to de- 
partmentalize the law too much 
and correspondingly to burden the 
curriculum with specialization. Such 
specialties as taxation, labor law, 
municipal corporations, trade reg- 
ulation, public utilities and the like 
constitute the fluff of a law course 
when viewed as a period of training 
for the practice of law. First of all, 
some exposure to these special fields 
will be got in basic courses such as 
constitutional law and contracts. 
Secondly, no youngster at the bar 
regardless of his theoretical instruc- 
tion in these special fields could 
hope to handle a real problem if 
one were presented to him and he 
would do well to imitate his elder 
brethren at the bar and associate 
with him someone who has had 
actual experience in the field. The 
net effect of this endless cutting up 
of the fabric of the law into more 
and more conventional segments 
and giving them special labels can- 
not but be to spread the student's 
learning too thin and perhaps give 
him a false sense of competence. 
Furthermore, the old suspicion crops 
up again that the instructors them- 
selves frequently lack other than a 
theoretical acquaintance with the 
field. Thus the blind lead the blind! 

It should be recognized in curric- 
ulum planning and presentation of 
matter that the law in action is pro- 
vincial. I refer now to the law that 
the average practitioner deals with. 
To illustrate the provincial char- 
acter of the practice of the law only 
a foolhardy lawyer would under- 
take to represent a client in serious 
litigation in a neighboring state 
without associating local counsel. 
It is not a question of lack of knowl- 
edge or of an avowed prejudice 
against the nonresident. Local coun- 
sel will be associated because he is 
familiar with the local customs, the 
idiosyncrasies of the judges, and 
countless extralegal factors which 
may well be controlling in the case. 
These extralegal factors loom large 
in the day-to-day operations of the 
courts, the administrative agencies 





and in truth the office routine of the 
lawyer. This points up a suggestion 
to the law faculties. Adequate ac- 
count should be taken of this pro- 
vincialism and less attention given 
to the “national” view of the legal 
system as reflected in majority and 
minority rules. When the young 
tyro comes to apply his book learn- 
ing it will have to be tailored to fit 
the cloth of the local law. It would 
be well to encourage the student to 
acquaint himself with the precise 
law of the jurisdiction of his choice 
as he goes along with his “case” law 
which is the law nowhere. After all, 
he has to pass the local bar examina- 
tion. And bar examiners quite nat- 
urally expect the applicant to dis- 
close familiarity with the law of the 
state in which he hopes to practice. 


Focal Point of Law 

Is Humanity 

The law can be an enormously fasci- 
nating speculative science. It chal- 
lenges the most acute intellect and 
it ranges over the entire field of hu- 
man action and foible. Thus the 
greatest intellectual activity can be 
brought to bear upon the widest 
variety of situations. The focal point 
of the law whether considered as a 
theoretical science or a_ practical 
art is humanity. One can under- 
stand and in wistful moments envy 
the law teacher whose life is so 
ordered that he has the cultivated 
leisure to speculate on the legal or- 
ganization. One can understand like- 
wise that this undertaking frequent- 
ly becomes so absorbing that the 
obligation of meeting classes (in 
order to stay on the pay-roll and 
thereby sustain life) becomes irk- 
some and is viewed as a disagreeable 
interruption. This may account in 
part for the fact that frequently the 
teachers with the greatest reputa- 
tion for erudition are the least effec- 
tive in the classroom. In any case, a 
university should have a place for 
scholars who wish to pursue the 
science of the law. It is doubtful, 
however, whether the law faculty of 
the university, the mission of which 
is to train lawyers to make a living in 


(Continued on page 174) 
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The Proposed Anti-Communist Oath: 


Opposition Expressed to Association's Policy 


® At the Annual Meeting of the 
American Bar Association in Wash- 
ington, D. C., last September, the 
Assembly and House of Delegates 
approved a resolution declaring that 
“it is not inappropriate, with world 
conditions as they are, that any 
(American citizen be required to at- 
test to his loyalty to our form of gov- 
oath, 
and that it is especially appropriate 
that all licensed to practice law in 
the United States of America be re- 
quired so to do...” The resolution 
requested that each member of the 
Bar be required “within a reasonable 
time and periodically thereafter . . . 
[to] file an affidavit stating whether 
he is or ever has been a member of 
the Communist Party or affiliated 
therewith ...” (see 36 A.B.A.J. 972; 
November, 1950). 

This resolution represents the of- 
ficial position of the Association. 
Che Editors of the JourNAL have re- 
ceived communications from some 
members of the Association stating 
that they are opposed to this policy 
and expressing the hope that the 
matter will be reconsidered in Feb- 
ruary at the Mid-Year Meeting of 
the House of Delegates at Chicago. 
Because of the interest in and im- 
portance of the subject, we publish 
here three of these communications. 
The JourNAL is not to be regarded 
as supporting these views which are 
in opposition to Association policy. 
An editorial on page 128 explains 


that policy. 


ernment by anticommunist 


Twenty-Seven Members 
State Reasons for Opposition 


The attitude of those who are op- 
posed is explained in their communi- 
cations, the first of which is a peti- 
tion signed by twenty-six members 
of the Association: 


The undersigned members of the 
American Bar Association oppose 
the requirement that all lawyers take 
a special anti-Communist oath, with 
periodic repetition, such as is urged 
upon all state authorities by the res- 
olution adopted without debate by 
the House of Delegates and Assem- 
bly of the Association at the Sep 
tember, 1950, Annual Convention. 

Every lawyer, upon his first admis- 
sion to the local Bar, has been called 
upon to take an oath of allegiance 
and loyalty to the Federal and State 
constitutions, and adherence to hon- 
orable, professional purpose and 
practice. Many lawyers have taken 
such oaths more than once—upon 
admission to practice in the Federal 
courts, upon assuming public office, 
and otherwise. There is no evidence 
or even any charge of which we are 
aware, that more than an infinitesi- 
mal fraction of the approximately 
200,000 lawyers throughout the 
United States are concealed mem- 
bers of the Communist Party or sup- 
porters of any subversive movement. 


The requirement of this new oath, 
moreover, will not in our judgment 
reveal the disloyal in our midst, who- 
ever they may be. The true com- 


munist or supporter of violent and 
illegal overthrow of the Government 
will, by the very nature of his belief 
and illegal acts, swear falsely, even 
at the risk of disbarment for per- 
jury. Nor will any oath, however 
often repeated, deter from such be- 
lief and conduct one who is so per- 
verted as to have already embarked 
upon such dirty waters. No substan- 
tial gain can result from the imposi- 
tion of this oath requirement. 

The existing means of discovering 
and punishing illegal or profession- 
ally improper conduct, by present- 
ing specific charges and supporting 
evidence, are ample, in our belief, 
to meet any danger to our govern- 
ment or disgrace to our profession. 
National and local law enforcement 
agencies, courts, bar associations, 
and grievance committees are fully 
alert to existing danger from com- 
in our midst, whether 
avowed or concealed. 

We, therefore, oppose this method 
of intended detection as repetitious 
of the universally required initial 
professional oath, as unfounded in 
its implication of widespread dis- 
loyalty and illegal acts on the part 
of lawyers generally, and as un- 
productive of the hoped-for result. 
It violates the American tradition 
that suspicion of disloyalty shall not 
be cast upon an entire class or pro- 
fession upon the chance of catching 
a few random delinquents. To 
divert or dull the force of that tradi- 
tion now by a misplaced reliance 


munists 
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on an illusory safeguard would be 
most unfortunate. 


George W. Alger 

New York City 
Horace E. Allen 

Springfield, Massachusetts 
Ernest Angell 

New York City 
Charles F. C. Arensberg 

Pittsburgh, Pennsylvania 
Laird Bell 

Chicago, Illinois 
Cc. C. Burlingham 

New York City 
Zechariah Chafee, Jr. 

Cambridge, Massachusetts 
Grenville Clark 

Dublin, New Hampshire 
Cyril Coleman 

Hartford, Connecticut 
John W. Davis 

New York City 
A. Crawford Greene 

San Francisco, California 
Frank W. Grinnell 

Boston, Massachusetts 
John L. Hall 

Boston,’ Massachusetts 
Henry C. Hart 

Providence, Rhode Island 
Charles M. Lyman 

New Haven, Connecticut 
Ross L. Malone, Jr. 

Roswell, New Mexico 
Robert McC. Marsh 

New York City 
George W. C. McCarter 

Newark, New Jersey 
John Lord O'Brian 

Washington, D. C. 
Owen J. Roberts 

Philadelphia, Pennsylvania 
Clement F. Robinson 

Portland, Maine 
Whitney North Seymour 

New York City 
Henry Upson Sims 

Birmingham, Alabama 
Henry W. Toll 

Denver, Colorado 
Harrison Tweed 

New York City 


Bethuel M. Webster 
New York City 


New York City Association 
Votes Against Oath 


The following report and resolution 
were submitted by the Committee 
on Law Reform of The Association 
of the Bar of the City of New York 


The Proposed Anti-Communist Oath 
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and were approved by that Associa- 
tion on December 12, 1950: 

Recent proposals for “loyalty oaths 
for lawyers” have led the Committee 
on Law Reform to consider the need 
for and the wisdom of such oaths 
in New York. The committee’s study 
of this question has led it to con- 
clude that such oaths for lawyers 
are neither necessary nor wise. 

The term “loyalty oath” is of it- 
self somewhat ambiguous. In a sense, 
it may fairly be said that every mem- 
ber of the Bar of this State has al- 
ready taken one. Section 466 of the 
Judiciary Law provides that: “Each 
person, admitted [to the Bar] as 
prescribed in this chapter must, 
upon his admission, take the consti- 
tutional oath of office in open court, 
and subscribe the same in a roll or 
book, to be kept in the office of the 
clerk of the appellate division of the 
supreme court for that purpose.” 

The constitutional oath of office 
in this State is prescribed by Article 
XIII, § 1 as follows: “I do solemnly 
swear (or affirm) that I will support 
the constitution of the United States, 
and the constitution of the State of 
New York, and that I will faithfully 
discharge the duties of the office of 

according to the best of my 
ability.” This section of the Consti- 
tution requires that the oath be 
taken by members of the legislature, 
and all officers, executive and judi- 
cial (except such inferior officers as 
shall be by law exempted) before 
they enter on the duties of their re- 
spective offices. The section also pro- 
vides that no other oath or declara- 
tion shall be required as a qualifica- 
tion for any office of public trust. 

In addition, the Rules of Civil 
Practice forbid the Committees on 
Character and Fitness to certify any 
applicant for admission to the Bar 
unless he furnishes satisfactory proof 
that “he believes in the form of the 
government of the United States 
and that he is loyal to such govern- 
ment.” (R.C.P., Rule 1 [f] [1], as 
amd. eff. Nov. 15, 1950.) This provi- 
sion, in substantially similar lan- 
guage, has been part of the Rules 
since 1921. 

The American Bar Association 


has now formulated a proposal fon 
an “anti-Communist oath.” The pro 
posal appears to proceed on the 
theory that an oath such as the New 
York constitutional oath of office is 
inadequate and that a much broader 
oath should be required to be taken 
periodically by every person who is 
now a member of the Bar of any 
state. This proposal is embodied in 
a resolution, a copy of which has 
been set forth in full as an appendix 
to this report, and which was 
adopted by the American Bar As- 
sociation’s General Assembly and 
House of Delegates at their recent 
annual meetings in Washington. 
The committee has been advised 
that the resolution was introduced 
from the floor and that it was 
adopted at the closing hours of the 
meetings with little debate in the 
General Assembly and with no de 
bate in the House of Delegates. 

Before proceeding in this report 
to comment upon the American Bar 
Association proposal, it is perhaps 
appropriate to define the scope of 
the question actually considered by 
the committee. To begin with, it 
should be understood that the sub- 
mission of this report is in no way 
intended as an expression of views 
as to the efficacy or wisdom of loyalty 
oaths in general. There are many 
shades of opinion in this contro- 
versial field. Some hold the view 
that under no circumstances do 
loyalty oaths serve any useful pur 
pose. The committee took no posi 
tion, for the purposes of its discus 
sions and of this report, as to whether 
or not “anti-Communist oaths” may 
be appropriate and necessary at cer- 
tain times and in certain fields of 
endeavor. 

The committee recognized that 
some of the arguments against such 
oaths for lawyers might also be ap 
plicable to “anti-Communist oaths” 
in other professions or activities. The 
committee considered the question 
only as it affects lawyers and the ex- 
pression of its conclusion in these 
narrow terms is in no way intended 
to suggest that loyalty oaths are 
desirable or undesirable in any other 
business or profession. 
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Thus confined, the question con- 
sidered by the committee was: 
Should the filing of an oath that 
the lawyer has never belonged to or 
supported certain organizations be- 
come a perequisite to the continued 
practice of law in New York? 

The committee recommends that 
this question be answered in the 
negative. The recommendation is 
based on the conviction that safe- 
guards already in existence are ade- 
quate to deal with any lack of loyal- 
ty or integrity at the Bar. The com- 
mittee is also of the view that the 
establishment of the oath require- 
ment would be seriously detrimental 
to the profession for reasons more 
fully set forth below. 

At the threshold of the considera- 
tion of this problem is the question 
whether there is any need for the 
establishment of such a requirement 
among lawyers. It has not been sug- 
gested that there is, at the Bar, any 
indication of a situation resembling 
that alleged to have existed, for ex- 
ample, in the labor relations field 
where under certain circumstances 
such an oath is required by the Taft- 
Hartley Law. Indeed, the almost 
200,000 lawyers of the country, in 
their daily activities on behalf of 
their clients and otherwise, in court 
and out, are constantly and afhrma- 
tively demonstrating their loyalty 
and devotion to Constitution and 
country. In so far as some may be- 
lieve that acts to which the proposed 
oath can fairly be related have mani- 
fested themselves or may manifest 
themselves in the future, remedies 
other than such oaths are sufficient. 

The oath New York lawyers are 
required to take now and the exist- 
ing machinery for the discipline of 
breaches of that oath and of fair 
standards of professional conduct 
give ample assurance that no act 
either disloyal or disruptive of the 
administration of justice is likely to 
go unpunished. This Association has 
demonstrated that it will take prompt 
steps to bring before the courts for 
discipline those lawyers who have 
violated established standards of pro- 
fessional conduct. 


The committee therefore con- 





cluded that no need for the oath was 
apparent and that none had been 
demonstrated. But entirely apart 
from the question of necessity, there 
are important affirmative ways in 
which the oath requirement could 
operate to undermine some of the 
traditions and principles of an hon- 
orable profession. 

Che establishment of the oath re- 
quirement might lessen the freedom 
of the Bar to accept the responsibility 
of representing unpopular causes. 
At this time, when Communists are 
being more frequently called upon 
to appear in the courts, it is essen- 
tial that they should not be deprived 
of their conceded right to be repre- 
sented by counsel of their own 
choice. A lawyer might hesitate to 
represent accused Communists lest it 
be said that such representation con- 
stituted support of an organization 
of the prohibited kind. 

I'he proposed oath raises consti- 
tutional questions which need not 
be elaborated here. A lawyer who 
has already sworn to support the 
Constitution might conscientiously 
refuse to subscribe to an oath which 
may violate that same Constitution. 
In view of the lack of necessity for 
the oath, it is undesirable to place 
lawyers in such a dilemma. 

The oath proposed by the Ameri- 
can Bar Association does not distin- 
guish between lawful and unlawful 
conduct. It contemplates that the 
confession of several kinds of affilia- 
tion will necessarily lead to investi- 
gation and possibly to disbarment. 
Yet the kinds of affiliation which 
may lead to disbarment are nowhere 
defined. These are apparently to be 
left to later definition by investigat- 
ing agencies or the courts, a method 
which does not commend itself 
either to the public or to a profes- 
sion which is so constantly con- 
cerned with the delicate task of de- 
fining acts for which punishment 
shall be inflicted. 

The committee has concluded that 
for these reasons the suggested oath 
should be rejected. Although this 
conclusion is not based on constitu- 
tional grounds, it should also be 
noted that grave constitutional ques- 
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tions might arise if such a condition 
to the practice of the law were to 
be imposed. 

Even the anti-Communist oath re- 
quirement in the Taft-Hartley Law 
raised “difficult” First Amendment 
questions. Communications Associa- 
tion v. Douds, 339 U. S. 382, 390 
(1950). And had _ been 
found by Congress that Communist 
Party membership had been directly 
related to political strikes tending 
to cripple the country in time of 
crisis. Even so, the Chief Justice 
noted that the statute there under 
consideration does not require the 
oath as a condition to continued 
practice of one’s chosen profession 


there, it 


nor even as a condition to continu- 
ing as a member of a trade union. 

Another constitutional question is 
suggested by the holding of the Su- 
preme Court of the United States 
shortly after the Civil War, that 
oaths as to past conduct cannot be 
required as a prerequisite to con- 
tinued practice before the Bar of 
that Court. Ex Parte Garland, 71 
U. S. 333 (1866). 

While these cases are not ad 
vanced as direct authority on this 
question, their holdings emphasize 
the gravity of the problem presented. 
[The committee considers them to be 
an additional element requiring the 
rejection of the proposal for anti- 
Communist oaths for lawyers. 

Adoption of the following resolu- 
tion is therefore proposed: 

REsoLveD, that The Association of 
the Bar of the City of New York op- 
poses the adoption in this State of 
any legislation or rule of court which 
would require lawyers, as a condition 
of their right to continue to practice 
their profession, to subscribe to any 
oath or declaration other than the 
constitutional oath of office now re- 
quired by Section 466 of the Judi- 
ciary Law. 


Respectfully submitted, 


THE COMMITTEE ON 
LAW REFORM 


WILLIAM B. HERLANDs, Chairman 
WILLIAM T. ANDREWS 

Joun R. BarTets 

EpGAR E. BARTON 

LEONARD L. BERLINER 

HERBERT BROWNELL, JR. 
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WILLIAM J. BUTLER 
BARRETT CARMODY 
ALLISON DUNHAM 

SipneEy A. FINE 

GEorGE G. GALLANTZ 
BEN HERZBERG 

ALvIN E. HEUTCHY 
RIcHARD W. HocugE, JR. 
PAUL A. LANDSMAN 
RoBErRT E. LAWTHER 
ARTHUR M. LOEB 
WALTER A. Morris, JR. 
JosePH Morse 

WILLIAM G. MULLIGAN, JR. 
WILLIAM Curtis PIERCE 
ABRAHAM SHAMOS 
HAROLD ROLAND SHAPIRO 
PAUL WINDELS, JR. 


Atlanta and Dallas Regional Conventions 


®" At the meeting of the Board of 
Governors of the American Bar As- 
sociation in September, 1950, a reso- 
lution was adopted which established 
a plan for holding four Regional 
Conventions each year in various 
areas of the United States. 

This plan is a permanent part of 
the Association’s activities and was 
adopted for the purpose of bringing 
the Association and its activities 
closer to the lawyers of America and 
to enable them by a reduction of 
distance and expense to attend the 
meetings of the Association. 

The first Convention will be held 
at Atlanta, Georgia, March 7-10, 
and the second at Dallas, April 16- 
21. Arrangements for the third and 
fourth meetings are not yet com- 
plete. The pattern for these meet- 
ings has been set up and the princi- 
pal features will be substantially the 
same. 

The main features include a 
“workshop” for the practical bene- 
fit of lawyers in their everyday prac- 
tice and will include discussions or 
institutes on “Trial Tactics”, “Legal 
Draftsmanship”, “Taxation”, and 
“Law Office Management”. A second 
division will be devoted to public 
relations and will include a discus- 
sion of “The Perils of Socialization 
of the Practice of Law”, together 
with the presentation of a practical 
plan of procedure which may be 
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Massachusetts Bar 
Disapproves Association's Stand 


The following letter was received 
from Frank W. Grinnell, of Massa- 
chusetts, expressing the views of the 
Executive Committee of the Massa- 
chusetts Bar Association: 


At the monthly meeting of the Ex- 
ecutive Committee of the Massa- 
chusetts Bar Association on Novem- 
ber 16, 1950, the resolution in re- 
gard to oaths by lawyers adopted by 
a majority of the House of Dele- 
gates without debate, as printed in 
the November JOURNAL on page 972, 
was called to the attention of the 
Committee. 


adopted by state and local associa- 
tions in an effort to meet the actual 
problems involved in this field. A 
third division will be devoted to a 
discussion of the world situation. 

In addition to the foregoing there 
will be six Section meetings of the 
American Bar Association, meetings 
of the Junior Bar Conference and 
of the Conference of Bar Presidents, 
a “Probation Demonstration” for the 
benefit of judges, and various types 
of entertainment for the lawyers and 
all ladies in attendance. 

States included in the Atlanta Con- 
vention area are Florida, Georgia, 
North Carolina, South Carolina, Mis- 
sissippi, Tennessee and Alabama. 

States included in the Dallas Con- 
vention area are Texas, Louisiana, 
Arkansas, Oklahoma and New Mex- 
ico. Further details of plans for the 
Dallas meeting will be published in 
the March issue of the JouRNAL. 

A few of the speakers who have 
accepted invitations to speak at one 
or both of these Conventions are 
Harold E. Stassen, President Univer- 
sity of Pennsylvania; Harold R. Me- 
dina, Judge of the United States Dis- 
trict Court for the Southern District 
of New York; John W. Davis, of New 
York; Arthur T. Vanderbilt, Chief 
Justice of the Supreme Court of New 
Jersey; Gordon Dean, Chairman of the 
United States Atomic Energy Com- 
mission; Carrol M. Shanks, President 





After consideration the committee 
“upon motion duly made and sec 
onded unanimously 


“VOTED: That this Committee 
go on record as disap- 
proving the resolution 
adopted by the Ameri- 
can Bar Association 

proposing a_ loyalty 

oath for members of 
the bar and that this 
vote be communicated 
to the American Bar 
Association.” 


Very truly yours, 


FRANK W. GRINNELL, Secretary 


of Prudential Insurance Company of 
America; Dr. Sanchez-Majorado, for- 
mer President of the Mexican Bar 
Association; John J. Parker, Chief 
Judge of the United States Court of 
Appeals for the Fourth Circuit; Nel- 
son A. Rockefeller of New York City; 
Herman E. Talmadge, Governor of 
Georgia; Gordon Browning, Gov- 
ernor of Tennessee. 

A few of the speakers on the work- 
shop program are Reginald Heber 
Smith, Boston, Massachusetts; Her- 
bert W. Clark, San Francisco, Cali- 
fornia; Kurt Pantzer, Indianapolis, 
Indiana; Alan Loth, Fort Dodge, 
Iowa; Thomas M. Tarleau, New 
York City; Israel Smith, Tyler, Tex- 
as; Herbert F. Goodrich, Judge of 
United States Court of Appeals for 
the Third Circuit; John McClure, 
Washington, D. C.; Paul Carrington, 
Dallas, Texas; Edward L. Wright, 
Little Rock, Arkansas; Charles W. 
Joiner, University of Michigan Law 
School, and Dan Moody, Former 
Governor of Texas. 

Local over-all directors of the 
meetings are E. Smythe Gambrell, 
of Atlanta, and Robert G. Storey, 
Dean of Southern Methodist Uni 
versity Law School, Dallas, Texas. 

Advance registration and _ hotel 
reservation committees have been set 
up, together with an effective and 
working series of committees for 
both meetings. 
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Do All Your Partners, Associates and Colleagues 


Have The Martindale-Hubbell Triangle ( A)? 


®In the January issue of the JouRNAL your Membership Committee inaugurated an “Every Member Get a Mem- 
ber Campaign”. Have you obtained your member? A membership application form appears at page 44 of the 
January issue, but if you need more just drop a note to the Membership Department, American Bar Association, 
1140 North Dearborn Street, Chicago 10, Illinois, and the necessary blank application forms will be sent you at once. 

Have you examined the 1951 Edition of the Martindale-Hubbell Law Directory? Note the special designation 
of American Bar Association membership as shown on the following, a part of page 252, reproduced from Martin- 
dale-Hubbell Law Directory, 1951 Edition, except for rating symbols which have been omitted: 


P aire. Assn. 
oO purwell, ..., »0! “ 36 4 Camalier, R. F. -..°90 ‘25 Ls 1 Lue. Yoana. MM . & M) 





"197 BS L.575 LL.B. t Pentagon Blag. 

Busby, Clarence E. ‘06 "49 
C.546 A.B. L.276 LL.B. ge Agricultural Bidg. 
L.500 LL.B. 900 F St. 


Busby, Jeff ......'84 ‘09 C.999 B.S. 
Busby, Oliver F. .........+0.ssecsss ‘80 ‘20 Munsey Bidg. 
Buscheck, Alfred J. "15 

Ese BA L976 J.S.D Ses. . Agere 
Buscher, Jos. D. ..'09 ‘34 L.180 LL.B. ‘(Cora B rol 


Bush, Donald C. ‘24 '49 
C.901 L.273 LL.B. 2010 K St., N. W. 
4 Bush, Stone —* gtcosianene "02 39 (See Patent Section) 
Bushman, V. L. * 40 C&L.273 B.A., LL.B. ¢ Dept. Agri. 
4 Busick, Karten’ F. "79 ‘11 
276 LL.B. (Coun. Davi. R. B. L. & R.) 
4 Busick, Geo. e "19 "47 
C&L.273 A.B., LL.B. [@ Mason, &L) 
Butler, Bart W. ...'79 08 L.276 LL.B. [Gall. O. @ & BJ 


4 Butler, Henry F. 
C.674 B.A. L.309 LL.B. (Butler & T.) 
Butler, H. St. John ‘00 "40 
C.871 L.276 LL.M. 1624 Eye St., N. W. 
4 Butler, Rush C. ‘71 94 
C&L.352 Ph.B. t (Pope, B. & L.)] © 


Butler and Tausig 
Continental Bidg. (5) 
General Practice of Law in the Courts and before the Federal 
Bureaus and Administrative Agencies. 


See Biographical Section, page 422 


‘\ Buttle, Edgar Allyn ‘03 ‘33 C.178 A.B. L.569 J.D. 
{@ Garnett & B. J & ow 1: &B1O 
Elutts, Jos. G., Jr. ...... "12 ‘39 L.S3 . (@ Gall & Lj 
4 Butts, Wm. Gragg ‘91 "19 
C.502 B.A. L.145 J.D. Fed. Commun. Comm 
Butz, H. Paul ‘10 37 C.446 A.B. L.273 LL.B. 711 E. Capitol 
Buxbaum, Phyllis L. '24 "49 
C&lI..273 LL.B. 2440 16th St., N. W. 
Buzbee, Joshua Q. ‘92 ‘17 
C273 a3. ad oe 537 LL.M. Vet. Adm. 
Byers, Ralph A. .. 537 LL.B. Gen. Acctg. os. 
Byington & Wilson ................ 728 17th St. N. 
shi Frank D. ‘89 ‘27 Li 
m. in Ls nat sive. in D. C.) t House Office Bidg. 


ad 
a Byme. Fran 
G = Ph.B. L.273 LL.B. Dept. of Jus. 
4 Byrne, J. Harry " 
Be ves Ms’ ' 16 LL.M. Row Kansas Ay. N. y- 





Camalier, McDonald & McNeil 
1025 Connecticut Ave.. N. W. (6) 
Renah F. Camalier; H. Stewart McDonald; George BE. McNeil. 
General Practice. ba 


See Biographical Section, page 422 


Camarinos, Anargyros E. 
Cc, B.S. Lees. iis. 1019 15th St., N. W. 
mem} Malco) ‘27 


im "04 
871 L.575 Asst. Gen. Coun., Bur. Int. Rev. 
Gunerahe § Warde M. ‘09 ax 
C.878 L.273 LL.B. Dept. of State 
Cameron, Kerkam & Sutton ....... (See Patent Section) 
Campbell, Donald A. ‘28 ‘49 
C.469 L.273 LL.B. Dept. of Agric. 
4 Campbell, Edmund D. ‘99 ‘21 
Cc. -B., 309 M.A. L.902 LL.B. (Doug. O. & C.] © 
Campbell, Harcourt E. *18 "42 
C&L.537 LL.B. Dept. of Jus. 
Campbell, Howard G. ‘06 ‘31 
C.273 L.276 LL.B. (Camp. L. & C.] 
Campbell, Jenene "60 “10 
cs DBS. 906 LLB. Gen. Accting. Off. 
Campbell, J. Strouse ‘20 
ue AB. i273 LL.B. (@ J. M. Reve 
4 Campbell, ih Lunsanshpeeednade va eed Cenedinke 
Campbell, Pnilip TD > snintiamanesvengoghe died atime R = . 
Campbell, Thos ‘15 "38 L.180 LL.B. Gen. Acctg. Off 
Campbell, Wendell W. "04 "42 
C273 L.537 LL.B. P. O. Dept. 


Campbell, Landau & Cohen .............. M 
4 Canfield, Austin F. "94 ‘23 

L276 LL.B. {Canf. .&C) 
Canfield, F. O. ...... "10 "38 C309 BA. L.178 ‘LB. S.E.Cc. 


Coes. Schell. oe ane Castiello 
637 Woodward Bidg. 
Austin F. Canfield; , ad D. Schell; William T. Hannan; 
Joseph F. Castiello. Associate: Ralph F. Berlow. 
See Biographical Section, page 423 


Cann, Norman D. ‘98 ‘28 C799 B.C.S. L51 
(adm. in Ga.; wot adm. in D.C) [Cann & Le.) 


Cann & Long 
821 Fifteenth St., N. W. (5) 
Norman D. Cann (Admitte* (~ Csorgia only); Bernard J 








Your committee is recommending to the management of Martindale-Hubbell that the 1952 Edition contain a 
further special symbol for firms all the members and associates of which are American Bar Association members. 

The American Bar Association needs substantially increased membership to be truly representative of our pro- 
fession and to do the work in the many fields demanded by American lawyers. We now have a membership of 
43,000 out of about 190,000 lawyers listed in Martindale-Hubbell. We must double that membership. Won't you 
do your part? Be sure to send dues with application. 


James R. Morrorp 
Chairman, The Standing Committee 
on Membership 
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a The Lawyer’s Loyalty Oath 


The Assembly and the House of Delegates, on Septem- 
ber 21, 1950, after a favorable report by the Committee 
on Resolutions, adopted resolutions to the effect, first, 
that it was not inappropriate that any American citizen 
be required to take an anti-Communist oath and that 
it was especially appropriate that all lawyers be re- 
quired to do so, and, second, that the states be requested 
to require each lawyer to file an affidavit “stating 
whether he is or ever has been a member of the Com- 
munist party, or affiliated therewith, and stating also 
whether he is or ever has been a member or supporter 
of any organization that espouses the overthrow, by 
force or by any illegal or unconstitutional means, of 
the United States Government”. 

The Association of the Bar of the City of New York 
took note of this action and, on December 12, 1950, 
adopted the report of its Committee on Law Reform 
which recommended that the filing of such an oath 
ought not to be made a prerequisite to the continuance 
of practice of the law in New York and even went so 
far as to adopt a resolution which in terms opposed 
the requirement of any oath other than the oath to 
support the Constitution. 

Shortly thereafter twenty-six distinguished members 
of the American Bar Association, eight from New York, 
two from Boston and the rest from seventeen different 
cities in the country, signed and made public a state- 
ment opposing the requirement of the anti-Communist 
oath as recommended by this Association. 

The JouRNAL, recognizing that the importance of 
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the subject warranted presentation of the other side 
of the question in spite of the Association’s stand, pub- 
lishes on page 123 of this issue the report and resolu- 
tion approved and adopted by The Association of the 
Bar of the City of New York and the statement of our 
twenty-six members. 

We remain, however, unconvinced of the error of 
our ways. No one can rejoice more heartily than we 
do over the fact that the lawyers in the largest city in 
the country are the ones who most zealously oppose 
every movement which they fear may lead to the abridg- 
ment of personal, political or civil rights. It is so much 
easier to woo “the mountain nymph, sweet Liberty” in 
the great open spaces that the country is fortunate in 
having liberty’s devotees so numerous and strong in 
the metropolis. Hitler got control of his country by 
getting control of the streets. No one is likely to do that 
in New York while the lawyers of the city keep their 
present attitude, 

Where devotion to liberty becomes fanatical, how- 
ever, it plays into the hands of our enemies. We are 
all of us too ready to assent when our opponents say 
that our proposals will abridge some freedom, like free- 
dom of speech. Labels mean nothing. Each thing that 
the law requires of us is an abridgment of a freedom. 
We must go beyond the mere mouthing of the words 
and get to the substance. The fact that Russia in some 
sense of the words is a peace-loving democracy does not 
make her so in substance. 

What fundamental liberty of a lawyer is violated 
by requiring him to take an anti-Communist oath? 
Neither The Association of the Bar of the City of New 
York nor our twenty-six members suggest any. Indeed 
The Association of the Bar disclaims placing its con- 
clusion on constitutional grounds. It contents itself 
with saying that grave constitutional questions might 
arise and that a lawyer who has already sworn to sup- 
port the Constitution might conscientiously refuse to 
subscribe to an oath which may violate that same Con 
stitution. Since, in its view, the oath is unnecessary, it 
would not put in this dilemma the lawyer who, unlike 
it, concluded that the requirement was unconstitu- 
tional. 

An essential element of this argument is the premise 
that the lawyers’ anti-Communist oath is unnecessary. 
Our twenty-six dissenting members, too, lay most of 
their stress on this premise. Once the lawyer’s oath has 
been suggested though, can it be said that it is unneces- 
sary? Our opponents tell us that to require the oath 
would imply widespread disloyalty in the profession. 
On the contrary, by opposing the oath we give good 
ground for the imputation that we are disloyal. Let 
us make no mistake about the fact that the impression 
is abroad in the minds of large members of educated 
people in this country that loyalty is a mere matter 
of taste and fancy. It is our duty to do everything in 
our power to dispel that impression as far as the Bar 
is concerned. 
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fundamental right: to be let alone. His right may be 
tentatively invaded by a trial to determine whether he 
has forfeited his right, but until the final adverse de- 
termination he is protected by all the segments of his 
fundamental right, including the right to a fair trial 
and the right to have counsel for his defense. 

One of the historical differences between a business 
and a profession is that in one the major accent is on 
money and in the other on the rendition of personal 
service to those in need. It is worthy of note that in 
these later days some of the professional spirit is en- 
tering first one business and then another; and also, 
under the stimulus of taxation and the disappearance 
of the historical vow of poverty and celibacy, some 
business is permeating the professions. However, the 
professional spirit of the lawyers in their willingness 
freely to render service to the indigent is not weaken- 
ing. In fact, it is growing stronger. See the excellent 
article in this number (page 104) by Judge Hartshorne 
relative to the New Jersey plan for the assignment of 
voluntary counsel to defend those indigents charged 
with crime. It is an interesting and stimulating account. 


a The Snowy Heights of Honor 


Our political democracy has helped to spread the de- 
sire for social democracy. We Americans tend to de- 
velop a passion for equality which we ought not to 
allow to culminate in a cult of mediocrity. Democracy 
at its best means freedom not to suppress but to ex- 
press the individuality of men. Democracy needs not 
only the common man, but the uncommon man as 
well who has proved his fitness to lead in the stern 
competition of life itself. 

One of the touching letters of history is Lord Camp- 
bell’s letter to his son dedicating to his boy the father’s 
renowned Lives of the Chief Justices of England. It 
reads in part as follows: 

My dear Dudley, 

As you have chosen the noble though arduous profes- 
sion of the Law, I dedicate to you the Lives of the Chief 
Justices, in the hope that they may stimulate in your bosom 
a laudable ambition to excel, and that they may teach 
you industry, energy, perseverance, and self-denial. Learn 
that, by the exercise of these virtues, there is no eminence 
to which you may not aspire,—and, from the examples 
here set before you, ever bear in mind that truly enviable 
reputation is only to be acquired by independence of 
character, by political consistency, and by spotless purity 
both in public and private life. 

A lawyer—animated by a noble aspiration for honor- 
able fame—can any father have a finer ambition for 
his son? 

Ambition glints in the eye of every red-blooded law- 
yer. He knows that it is the individual who really ini- 
tiates the good, the wise, the noble things in life. He 
is taught that the individual is the ultimate unit of 
all law. Science proves to him so often that one man’s 
discovery brings tangible good to the plodding multi- 
tude. . Edison’s electric light today glows around the 
world. Surely one of the greatest assets a nation can 
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have is intelligent, industrious, individual men in- 
spired by a laudable ambition to excel. 

But ambition can produce base, evil things, too. It 
can stimulate errors as well as accomplishments. When 
it takes the form of power for power’s sake, it feeds 
upon itself and becomes that “vaulting ambition, which 
o’er leaps itself” and leads to tragedy and destruction. 
This powerful catalyst of achievement must be wisely 
guided. Self-reliance should be combined with a social 
conscience; self-centered individuality with a cheerful 
willingness to co-operate; and faith in self, not sub- 
merged but sublimated and fused into the higher 
ideal of service to society. But still the pursuit of 
private excellence is not in any way inferior to that 
of social duty. 

In our emphasis today on social security and con- 
cern for the masses, we ought not to overlook or under- 
estimate the value of personal excellence. Men are 
still individuals. So we must constantly think of indi- 
vidual as well as of social interests. Americans hold to 
the unalienable truth that men are entitled to liberty. 
Liberty includes that greatest of claims which a human 
being can make—the right to be himself, to think for 
himself, to exercise freely his own reason and his 
own will. 

If his individual effort is inspired by the guerdon 
of fame, of fortune, of a laurel wreath, should his 
laudable ambition to excel be scoffed at? Don’t we 
admire the Indian living in the peaceful security of a 
reservation who, when asked whether he preferred 
security as now, or danger as of old, replied, “Danger as 
of old—there was glory in it.” Wasn't it Napoleon who 
silenced a critic who was ridiculing the decorations of 
the Corsican’s Legion of Honor by saying, “You call 
these toys—I tell you men are governed by toys.” 

And should fortune be despised? Is not poverty a 
greater breeder of misery than wealth? Poverty de- 
stroys liberty and often makes virtue an empty mockery 
and an impractical ideal. We should think twice before 
we cynically sneer at the man who sets out today as of 
old to seek “fame and fortune”. 

America needs a fighting heart today. We cannot 
find the good life if we are led by timid men. We need 
men to whom Holmes would proudly say, “You bear 
fire in your belly!” For such as Holmes if love of honor 
is an illusion, at least it is no ignoble one, for he said: 

Through our great good fortune, in our youth our 
hearts were touched with fire. It was given to us to learn 
at the outset that life is a profound and passionate thing. 

While we are permitted to scorn nothing but indifference, 

and do not pretend to undervalue the worldly rewards of 

ambition, we have seen with our own eyes, beyond and 
above the gold fields, the snowy heights of honor, and it 
is for us to bear the report to those who come after us. 

But, above all, we have learned that whether a man 

accepts from Fortune her spade, and will look downward 

and dig, or from Aspiration her axe and cord, and will 


scale the ice, the one and only success which it is his to 
command is to bring to his work a mighty heart. 
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® As the result of a suggestion from 
Chief Justice Arthur T. Vanderbilt 
at the annual meeting of the Hudson 
County Bar Association in Decem- 
ber, the New Jersey State Bar As- 
sociation and the Essex County Bar 
Association are sponsoring a series 
of lectures on “The National Econ- 
omy in Time of Crisis; Its Meaning 
to Lawyers and Their Clients”. All 
these lectures are to be given at 
the Public Service Auditorium in 
Newark, New Jersey. The first lec- 
ture, “What the Garrison Economy 
Means”, was given on January 15 
and was attended by some 550 law- 
yers. The second lecture was on “The 
Impact of Federal Taxes upon the 
Individual and His Family”. The 
third lecture, “The Impact of Feder- 
al Taxes upon Corporate Policy”, 
was given on January 30. There are 
te be eight lectures in this series as 
follows: 

February 5, Economic Implications 

of Government Spending; 

February 12, Monetary Policies and 

Iaflation; 

February 19, The Labor Outlook in 
the Garrison State; 

February 27, Wage Policy in a Period 
of Rearmament; 

March 5, Can Capitalism Survive? 

What Economic Goals Should We 

Strive For? 

All these lectures are being given 
by outstanding authorities on the 
respective subjects. John H. Yauch, 
Jr., President of the New Jersey 
State Bar Association, has stated that 
as a service to the other bar associa- 
tions he is sending a copy of these 
lectures to the president of every bar 


association represented in the House 
of Delegates. I believe that these lec- 
tures will be of great interest. Law- 
yers are so often engrossed in legal 
affairs that they overlook matters of 
equal and vital interest to the lawyer 
and the client. 

The first Regional Meeting in re 
cent years will be held at Atlanta, 
Georgia, March 8, 9 and 10. This 
meeting, referred to as a “Regional 
Convention”, has received a great 
deal of preparation by the Commit- 
tee on Regional Meetings, of which 
Burt Thompson, of Forest City, 
Iowa, is Chairman, and by E. Smythe 
Gambrell and members of his com- 
mittee in Atlanta. Among the ac- 
tivities to be stressed will be public 
relations and a workshop which is 
subdivided into legal draftsmanship, 
office management, including the 
small office, and taxation for the 
general practitioner and the special- 
ist. Five or six Sections are planning 
meetings during this convention and 
there will be many addresses by 
speakers of national reputation. The 
lawyers of North Carolina, South 
Carolina, Georgia, Florida, Alabama, 
Mississippi and Tennessee are in- 
vited, whether they are members of 
the American Bar Association or not. 
In fact, we trust that the members 
will bring their nonmember friends. 
A most attractive entertainment pro- 
gram has been planned, including a 
special program of entertainment for 
ladies. Much interest is being shown 
and a record registration is expected. 
Hotel reservations may be made 
through Harry Baxter, Hurt Build- 
ing, Atlanta, Georgia. 


On January 15 I received a letter 
which reads as follows: 

Dear Mr. Fowler: 

I have been admitted to practice 
law for ten years, and have not joined 
the American Bar Association due to 
the fact that my invitation has never 
been solicited. If possible, would you 
please have proper authorities send 
me application blank at an early date. 

Yours very truly, 

John F. Cherry 
There are thousands of lawyers in 
the United States who feel the same 
way. Incidentally, did you get a new 
member for the American Bar As- 
sociation as requested in the January 
issue of the JouRNAL? If not, was it 
because you didn’t take the trouble 
to ask a friend to join? 

Since my last report of the travels 
of the President, I have visited New 
Orleans, Louisiana, January 8, 9 and 
10; the Memphis and Shelby Coun- 
ty Bar Association, Memphis, Ten- 
nessee, on January 18; the meeting 
of the Western Division of the Bar 
Association of Tennessee, at Jackson, 
Tennessee, on January 19; the meet- 
ing of the New York State Bar Asso- 
ciation, New York City; on January 
26 and 27, and the meeting of The 
Bar Association of St. Louis (Mis- 
souri) on January 30. 

On August 11, 1950, Harold J. 
Gallagher, my immediate predeces- 
sor, wrote the Secretary of Defense in 
connection with the utilization of 
lawyers in the Armed Forces. As the 
result of correspondence between the 
office of the Secretary of Defense and 
the American Bar Association, a com- 
mittee was created consisting of the 
President of the American Bar As- 
sociation, the Chairman of the Com- 
mittee on Military Justice, the Chair- 
man of the Committee on Legal 
Aspects of National Security, the 
Chairman of the Committee on Legal 
Service to the Armed Forces, and the 
Chairman of the Junior Bar Confer- 
ence. Representatives of this com- 
mittee met with representatives of 
the Office of the Secretary of Defense 
and an agreement in principle was 
reached resulting in the declaration 
of policy as shown in the following 
letter: 
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THE SECRETARY OF DEFENSE 
Washington, D. C. 
December 22, 1950 


Dear Mr. Fowler: 

The maximum utilization of law- 
yers by the armed forces has been the 
subject of correspondence and con- 
ferences between representatives of 
the American Bar Association and 
members of my staff. This letter will 
serve to relate the position of the De- 
partment of Defense on this question. 

The personnel policies of the mili- 
tary departments and the regulations 
issued thereunder allow for the max- 
imum utilization of the talents of all 
military personnel. Unless the ex- 
igencies of a particular military situa- 
tion demands it, these policies are 
carried out. 

Provision is made in each service for 
recording the fact that a person is a 
lawyer, assuming that he reveals it at 
the time his over-all civilian talents 
are recorded. Personnel people are 
adequately instructed as to the need 
for the effective utilization of lawyers 
and positions requiring a lawyer are 
filled by lawyers. In addition ‘o this, 
many positions are classified to show 
that while a lawyer is not necessary, the 
talents normally found in a lawyer are 
desirable. 

You, of course, are familiar with the 
fact that the recently enacted Code 
of Military Justice requires the more 
extensive use of lawyers in the ad- 
ministration of military justice. 

The solution of this over-all prob- 
lem is not an easy one because there is 


the ever limiting factor that there are 
more lawyers in military service in 
time of emergency than there are posi- 
tions requiring the skill of this profes- 
sion. I assure you, however, that the 
Department of Defense will continue 
to make every effort to assure the 
maximum utilization of all the talents 
of each member of the armed forces. 
G. C. MARSHALL 


As the result of the adoption of 
the New Uniform Code of Military 
Justice, in which the American Bar 
Association did its part, a Court of 
Military Appeals is to be appointed 
by the President. We feel that the 
men who comprise this court should 
be of the highest caliber and should 
be appointed strictly upon the ba- 
sis of qualifications. In the nation- 
al emergency we have no doubt 
that this is likewise the thought of 
the Administration. Therefore, the 
\merican Bar Association has ten- 
dered the services of its Committees 
on Military Justice and Federal Ju- 
diciary for the purpose of recom- 
mending to the President a list of 
the possible candidates having the 
highest qualifications for this most 
important court. 

Lawyers throughout our country 
realize that we are facing difficult 
times when there must not only be 
financial sacrifices, but, which it is 
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sadder to contemplate, the fact that 
many of us will be called upon to 
give up educations and careers, and 
to buckle on an unwanted sword in 
keeping with the best traditions of 
our ancestors to protect the things 
that we hold most dear. 

Our nation was surprised, shocked 
and hurt by the blows dealt us at 
Pearl Harbor for which we, in our 
blindness, were not prepared. Many 
feel that to a lesser degree the same 
thing happened in Korea, and the 
answer to that problem is not yet 
written. In both instances for the 
first time we saw the type of enemy 
we faced. We now know that our 
enemy is given to treachery and at 
all times believes that the end justi 
fies any means. We know that they 
cannot be trusted. We know that if an 
all-out war comes, it will not come in 
the tradition of the past with a form 
al declaration, but by a vicious and 
unheralded attack. With this knowl- 
edge, we believe we are justified in 
relying on our leaders not to let us 
again through treachery be taken un- 
awares, but that our nation will take 
such steps now as may be necessary 
to protect us from a surprise attack 
and prepare us to meet any eventu- 
ality. Being forewarned, we must be 
forearmed. 


FEBRUARY 26-28, 1951—Mid-Year Meeting of the House of Delegates, Edgewater 
Beach Hotel, Chicago, Illinois. 


FEBRUARY 27, 1951—Meeting of State Delegates To Nominate Officers and Members 
of the Board of Governors 


Marcu 7-10, 1951—Regional Meeting, Atlanta, Georgia 


Aprit 16-21, 1951—Regional Meeting, Dallas, Texas (in conjunction with the 
dedication of the Law Center at the Southwestern Legal Foundation) 


Aprit 19, 1951—Deadline for receipt in the Chicago Headquarters of Petitions 
for Nomination of State Delegates (For publication in the April issue of the 
JouRNAL, petitions must be received by March 5) 


May 9-12, 1951—Regional Meeting, St. Louis, Missouri 


SEPTEMBER 17-21, 1951—74th Annual Meeting of the American Bar Association, 
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New York, New York 
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P ouicy FOR THE WEST. By 
Barbara Ward. New York: W. W. 
Norton & Company, Inc. 1951. $3.75 
Pages 317. 

Experienced lawyers know the ne- 
cessity of becoming familiar with the 
facts before entering upon a court 
contest and of basing their cam- 
paign for the prosecution or the 
defense of an action upon the evi- 
dence as well as upon the law. The 
Western democracies are now pre- 
paring their defense in a conflict 
which has been forced upon them by 
the Russian imperialists and their 
satellite powers, a conflict the magni- 
tude of which exceeds anything the 
world has ever known. To millions 
of persons the facts which have oc- 
casioned this conflict and now affect 
its course are obscure, and have been 
made even more so by Communist 
propaganda. 

The author of Policy for the 
West—a more comprehensive and 
profound book than her highly 
praised The West at Bay—has a glob- 
al knowledge of most of the perti- 
nent facts, necessarily acquired in 
her position as Foreign Editor of 
The Economist. From a wealth of 
information (limited perforce by the 
impenetrability of the dark walls of 
the Kremlin) Miss. Ward has with 
discrimination selected all the sali- 
ent facts bearing upon crucial world- 
wide questions and has arranged 
them in an orderly manner for each 
situation she discusses. Her whole 
presentation is accomplished with 
admirable clarity. Her simplicity of 
style stems from and enhances her 
sincerity, making her argument elo- 
quent and moving. 


This book has a powerful theme. 
History records no contest more ap- 
palling than the present one. The 





survival of Western civilization is 
at stake. The threat we face is not 
a slow decline and fall, as was the 
case with Rome, but a world catas- 
trophe of unprecedented, of over- 
whelming proportions. In brief, the 
question posed in Policy for the West 
is whether our children shall be free 
or whether they shall be slaves. This 
question constitutes a challenge to 
every man and woman. 

Miss Ward begins by offering ir 
refutable proof of Russia’s enmity 
to Western peoples,—actually to non 
Communists everywhere. This en- 
mity, which has existed since the 
Bolshevik Revolution of 1917, was 
to a great extent concealed, however, 
from the time of Hitler’s attack on 
Russia until it became increasingly 
apparent that the Germans would be 
defeated. Following V-E Day in May, 
1945, and the demobilization of the 
armies of her Allies, Russia’s hostili- 
ty toward the United States and the 
non-Communists of Europe became 
intensified and was marked by a dis- 
play of arrogance such as no nation 
has ever before manifested toward its 
neighbors. The author stresses the 
significance of Russia’s refusal to 
demobilize her huge armies after her 
former Allies had discarded their 
arms and had turned to the pursuits 
of peace. The first effort by the 
United States to oppose Russian ag- 
gression came in the summer of 1947, 
when we began to send aid to Greece 
and Turkey. The Marshall Plan, 
which Miss Ward calls the most mo- 
mentous act of statesmanship in the 
modern world, “sensitively and suc- 
cessfully administered”, was not of 
course directed against Russia: its 
purpose was to enable all the coun- 
tries of Europe to build up their 
economic strength and supply a 
livelihood to their peoples. This aid 


was Offered to all European coun- 
tries, including Russia and her satel- 
lites; but Russia refused, sternly for- 
bidding her satellites to accept aid 
from us. 

More than two-thirds of this im- 
pressive book constitutes something 
in the nature of a blue-print for the 
preservation of the Western countries 
and for their ultimate victory over 
the forces of evil. The book is a 
hopeful one; reading it will serve 
as an antidote to the counsel of des- 
pair and defeatism proffered by pes- 
simists who have become more vocal 
since the disaster in Korea. In a word, 
Miss Ward’s theme is that the free 
nations of the world can survive if 
they have the will to survive and if 
they follow the Policy for the West 
which she has so clearly defined. If 
this policy does not suffice, either be- 
cause it is inadequate or because the 
governments of the free peoples do 
not adhere to it, then the future is 
gloomy indeed. 

The argument deals first with the 
containment of the Russian Soviets 
within the periphery of their pres- 
ent advance. The gist of two hun- 
dred-odd pages devoted to the details 
of this program might be summarized 
in a three-fold program for the West- 
ern countries: (1) construction of 
an effective system of joint defense; 
(2) maintenance of stability and ex- 
pansion in the United States and 
Europe; (3) a new systematic and 
much more ambitious effort to raise 
the standards of backward peoples, 
particularly in Asia. This is the 
formula for containment: domestic 
reconstruction and production, bol- 
stered by international economic and 
political agreement carried out in a 
spirit of confidence, optimism and 
cohesion, especially in joint military 
actiea, with an Atlantic army under 
an Atlantic Council. Miss Ward is, 
however, not a convert to any idea of 
international federation, considering 
as she does that it is premature. 

Policy for the West is mainly con- 
cerned with the economics of this 
program for survival. Lawyers should 
read it because in the parlous years 
ahead lawyers must acquaint them- 
selves with problems of world econ- 





February, 1951 * Vol. 37 133 

















“Books for Lawyers” 


omy and co-operate in solving them. 
Lawyers must cease to scoff at eco- 
nomic theories which they have not 
taken the pains to understand; for 
only in the proper application of 
such theories can we find our salva- 
tion. 

If there be a Keynesian slant to 
Miss Ward’s economics, it should be 
weighed without bias, for Miss Ward 
believes Keynes’s precepts will play 
a part. She has considerable faith 
in the philosophy of the Full Em- 
ployment Act passed by Congress in 
1946. She fully realizes that one of 
the grave risks in the program she 
advocates is that of inflation, but she 
deals with this subject constructively 
and, it seems to me, effectively. (The 
main reliance is on productivity, with 
new investments, especially in unde- 
veloped areas.) Americans should 
take to heart one sentence here: “In 
nothing so much as the combating of 
inflation do the moral qualities of a 
people appear.” 

Miss Ward in a penetrating anal- 
ysis plumbs the basic causes of in- 
stability in democracies. She shows 
the retarding effect traditional nine- 
teenth century economics exercise 
upon a world at war which requires 
new concepts. Even the administra- 
tion of the Marshall Plan has been 
handicapped by these traditions; or, 
as she puts it: “The Marshall Powers 
are, with the utmost gallantry, swim- 
ming against the tides of history.” 
We are not likely ever to revert to 
nineteenth century economics, for the 
kind of problems with which the 
agencies being created by the West- 
ern Powers must deal—even should 
war be prevented—will persist. Main- 
tenance of the frontiers of freedom, 
the very essence of a defense policy 
under containment, may have to be 
continued as a permanent feature of 
our civilization,—as the Roman fron- 
tier endured through hundreds of 
years. 

Government intervention in na- 
tional economics—so Miss Ward be- 
lieves—cannot soon be abandoned. 
She thinks, however, that there can 
be a world economy “in which cer- 
tain key positions are maintained by 
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purposive control and governmental 
action while in the rest of the econ- 
omy, freedom of movement, action 
and competition are encouraged and 
restored. In place of the present pat- 
tern which tends to be one of plan- 
lessness and unpredictability in the 
world at large countered at a multi- 
tude of particular points by produc- 
tion and rigidity, one could conceive 
of an economy whose general pattern 
was controlled and sustained while 
real liberty of action returned in the 
great mass of particular cases.” 

The dollar gap is another impor- 
tant factor which must be dealt with. 
There is no way of estimating the 
level of the American surplus. which 
will be normal after rearmament. 
The world shortage of dollars in the 
ten years before World War II was 
about $500 million a year; and, ac- 
cording to Miss Ward, it is not un- 
reasonable to assume that a normal 
postwar gap after rearmament may 
be double that figure. She throws up 
her hands: “The American phenem- 
enon—that of a great exporting na- 
tion under little or no compulsion 
to import—is too much for us.” In 
addition to this failure of trade to 
balance, two other factors played 
havoc with world-trade in the last 
thirty years: the alternation of boom 
and depression and the slowing down 
to a minimum of international in- 
vestment. 


The pivot of it all, we are told, 
is our own economy, which deter- 
mines not only the economic climate 
of the United States but that of the 
entire free world. The degree of 
American employment, the scale of 
American foreign trade, the Ameri- 
can price-level, have now become the 
dominant factors in every other econ- 
omy. “Like small ships following a 
great liner they move up and down 
in its mighty wake.” 

Much space is devoted to the area 
which Miss Ward calls “East of Suez”. 
The transfer to the Communist side 
of the world of China, one of the 
most ancient and populous civiliza- 
tions in the history of man, is a his- 
torical event of “shattering impor- 
tance”, the consequences and reper- 


cussions of which will go far beyond 
the confines of China itself; shatter- 
ing indeed when the political and 
military force of Communist imperi- 
alism commands the backing of the 
two greatest states of Asia, controlled 
by men who are utterly ruthless in 
their pursuit and maintenance of 
power. But she says there should be 
no appeasement by the West. (This 
fact accentuates the danger posed by 
the departure of the British from a 
common policy with us in dealing 
with the Peiping Government.) 

The chapter, “Do We Face a Gen- 
eral War?” could be epitomized by 
the author's tentative and cautious 
appraisal of the Politburo’s indoc- 
trination with the teachings of Lenin 
and Stalin, Marxian dialectics: to 
wit, that history is working for their 
aim of total domination of the world; 
that capitalism contains the seeds of 
its own destruction, disunity, divided 
counsels, and depressions causing 
great suffering among the masses, 
etc.; that all international Commu- 
nism has to do is to wait and take ad- 
vantage of the weaknesses inherent 
in capitalism and sooner or later 
these governments will collapse of 
their own weight and their peoples 
fall into the lap of the Communists, 
without Russia’s having to wage a 
general war. 

That Miss Ward is far more than 
a political economist and expert on 
international affairs is evident from 
Part IV of her book, “Faith for Free- 
dom”. In a few words on her last page 
she has postulated an attainable goal. 
“We need therefore have no doubts 
about the necessary means of West- 
ern survival—to be stable, reliable 
and prosperous ourselves, to share 
with others our prosperity, to rebuild 
our defenses, to be patient allies and 
good friends, to restore our vision 
and moral purposes, to drive out the 
cause of fatalism, to restore the glori- 
ous liberties of the ‘sons of God,’ and 
in this spirit, to confront our ad- 
versaries with a calm fortitude that 
allays both their fears and their am- 
bitions.” 


CHARLTON OGBURN 
New York, New York 
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Treason. By Nathaniel Weyl. 
Washington, D. C.: Public Affairs 
Press. 1950. $4.50. Pages 483. 

The subtitle—The Story of Dis- 
loyalty and Betrayal in American 
History—well describes this book. 

As its author says, the book is a 
narration of the historical process in 
American history and not a denuncia- 
tion of individuals. 

It begins with a recapitulation of 
the cruel punishments for treason 
common in European law and dis- 
cusses the requirements of our Con- 
stitution that treason shall consist 
only in levying war against the 
United States or in adhering to its 
enemies and giving them aid and 
comfort; that no person shall be 
convicted of treason unless on the 
testimony of two witnesses to the 
same overt act or on confession in 
open court, and that no conviction 
for treason shall work corruption 
of blood or forfeiture except during 
the life of the person attainted. 

It then goes on to deal with the 
traitors in the history of our country 
-Richard Henry Lee, Benedict 
Arnold, those involved in the Whis- 
key Rebellion, Aaron Burr, the New 
England Traitors of 1812, Brigham 
Young, John Brown, the Copper- 
heads of the War Between the States, 
the German and Irish traitors of 
World War I, the pro-Nazis of 
World War II, and many interest- 
ing but lesser figures, concluding 
with the Communist traitors of our 
time. There are also separate chap- 
ters on the case of Alger Hiss, on 
the case of Judith Coplon and on 
the eleven Communists convicted in 
the court of Judge Medina. 

Mr. Wey! has a slight but obvious 
prejudice against the South but the 
South has long since given up all 
hope that Yankees will ever under- 
stand the complexities of the racial 
question in the South and of ever 
receiving fair treatment of its point 
of view from any Northern source. 

Perhaps also Mr. Weyl is uncon- 
sciously a little unfair to Abraham 
Lincoln. We Americans demand that 
our heroes always be heroes and 


never just human men. There can 
be no doubt that the picture of the 
Lincoln of the 40s and 50s as a 
scheming, cunning backwoods poli- 
tician is more or less correct but so 
often there is not the realization of 
the almost divine humility and com- 
passion that growth and suffering 
produced in the Lincoln of the 60s. 
As is usually true, Lincoln was not 
born a great man; he became a 
great man, one of the greatest of all 
times. 

The book, concludes with a very 
good chapter pointing out that our 
American conception of treason has 
grown beyond mere treason against 
established authority and has become 
a conception of treason as disloyalty 
to the general cause of human free- 
dom. 


Perhaps this is not as good a book 
as it might have been, but much of 
it is worth reading. In particular, 
this is true of the noble statement 
of John Brown before the sentence 
of the court was passed upon him. 
Nothing could make clearer that the 
inherent vice of human slavery was 
that it gave some men too much 
power over other men. 

Putt STONE 
Oxford, Mississippi 


Justice IN RUSSIA. By Harold 
J]. Berman. Cambridge: Harvard 
University Press. 1950. $4.75. Pages 
322. 


This book, as its subtitle says, is 
an interpretation of Soviet law. It 
was prepared under a grant from 
the Carnegie Corporation to the 
Russian Research Center. The au- 
thor is a Research Associate of the 
Center and an Assistant Professor of 
Law of the Harvard Law School. It 
was written for the layman as well as 
for the expert, and its expression is 
simple, clear and interesting. 

What the author says of law is im- 
portant, not only for an understand- 
ing of the book, but for an under- 
standing of the problems of the 
world today: 


A legal system is more than the 
laws in force at a given moment. Law 
is a monument of history, constructed 
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over many centuries, not simply out 
of words and documents but out of 
human actions and human lives. Law 
is more than rules; it is the legal pro- 
fession, the law schools, the technique 
and tradition of judging, administer- 
ing, and legislating. Law is also the 
sense of law, the law-consciousness, 
of the people. These things exist not 
only in space but also in time. How 
deeply they are embedded in the in- 
stitutions of a society may depend in 
part on the length of time they have 
existed, and even more on the histor- 
ical circumstances surrounding their 
origin and development. 

The work examines the Soviet 
legal system analytically, in terms 
of the needs and interests of a social- 
ist state; historically, in terms of the 
characteristic features of Russian so- 
ciety over the past thousand years; 
and philosophically, in terms of the 
concept and purpose of law and hu- 
man needs generally. 


The title of the book and the 
term “Soviet law” will shock some 
people who recall the contempt 
which the early communists voiced 
for law. It, like religion and the 
state, was to the revolutionary but a 
superstructure for the regulation of 
the antagonisms of the classes of 
capitalistic society. It would pass 
away and be superseded by “ad- 
ministration” under the dictatorship 
of the proletariat. In a society with- 
out class it would be unnecessary to 
have courts and a system of “jus- 
Social-economic expediency 
would be the ultimate criterion for 
the settlement of all disputes. 


tice’”’. 


But all that Marxian theory was 
soon discovered to be impractical. 
Just as absolute communism was 
found to be impossible, so it was 
found impossible to manage and 
control society without law and a 
system of courts. Stalin, the realist, 
accepted these facts of life and, 
early after 1930, began to rehabil- 
itate the superstructure. It was thus 
rediscovered that law is not a luxury 
but a necessity. Not only was it neces- 
sary to control social relations of the 
people and keep the planned econo- 
my going; it was necessary to satisfy 
the need for some outlet for the feel- 
ings of justice, of rightness, of reward 
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and punishment, which exists in all 
people. The author says: 

The Restoration of Law since 1936, 
though still a movement rather than 
an accomplished fact, is one of the 
most significant internal develop- 
ments in Soviet Russia since 1917. 


He also remarks: 

From the legal standpoint, Social- 
ism does not make economic life less 
complicated . . . The variety of the 
contractual relationships between 
Soviet state business enterprises makes 
any general analysis of the cases very 
difficult. Not only does the strictness 
and thoroughness of planning de- 
pend on the importance and scarcity 
of the particular commodities in- 
volved, but also the methods of dis- 
tribution vary tremendously with dif- 
ferent commodities and in different 
areas. The types of disputes that come 
before Gosarbitrazh (arbitration 
court) are amazingly diverse. Many 
arise over the quality of the goods 
supplied under the contract. A large 
number involve the question of prices, 
for despite the fact that prices are 
fixed, many devices exist for avoid- 
ing or evading the established prices. 
The history of legal development 

in Rome and in England is now 
repeating itself in Russia. A system 
of private law is being developed 
under a very autocratic and tyran- 
nical state power. As the author 
says: 

The nihilistic theory of law which 
had previously dominated is now 
denounced; yet the practice of force 
and violence survives. 

The law which is being developed 
extends only to those areas of soci- 
ety in which the political factor has 
been stabilized. Where the stability 
of the Politburo or the party regime 
is threatened no fundamental legal 
opposition is tolerated. Wherever 
counterrevolution or real opposi- 
tion is even suspected, it is dealt 
with by “suppression and the use of 
force”. 


The purpose of a review is to tell 
about the book. It is exceedingly 
difficult for a reviewer of this book 
to avoid digressions suggested by the 
informative and critical observa- 
tions of the author. The difference 
between Russia and the other great 
powers of the world is not the dif- 
ference between communism and 
capitalism. That divergence has 
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grown quite slight. The great diver- 
gence and critical difference is be- 
tween two concepts of public law. 
To understand that critical issue it 
is necessary to understand the Soviet 
concept of law. That cannot be 
given in the space allotted for this 
review. That is the purpose of the 
book. 


This reviewer feels that the 
Carnegie Corporation and the Har- 
vard University Press would do well 
to bring out a similar treatment of 
Anglo-American law. Such a work 
would show the evolution of our 
concepts of “supremacy of law” and 
“third party judgment” and how 
they have led to “government not of 
men but of laws”, or, in other words, 
to enforcible constitutionalism. 
That is the concept of law which 
our soldiers are fighting a third 
time to maintain. As President 
Truman said in his statement after 
our military forces were ordered 
into Korea, “The United States will 
continue to uphold the rule of law.” 
The need for such a work exists not 
only among laymen but also among 
lawyers. Our system of law, with its 
independent courts, cannot be un- 
derstood or adequately defended 
unless it is seen in its historic and 
philosophic perspective. We have 
given enough time to the study of 
Russia. It is now high time that we 
understand our own institutions. 

Rosert N. WILKIN 


United States District Court 
Cleveland, Ohio 


Unraveiinc JUVENILE DE- 
LINQUENCY. By Sheldon and Elea- 
nor Glueck. New York: Common- 
wealth Fund, 1950. $5.00. 


After a ten-year study comparing 
500 juvenile delinquents with a like 
number of nondelinquents, Sheldon 
and Eleanor Glueck have published 
their findings under the title Un- 
raveling Juvenile Delinquency. The 
present study is another of a series of 
studies on causes of crime and the 
nature of the offenders. Other studies 
which have established the authors 
as qualified investigators in the field 
include 500 Criminal Careers, 1000 





Juvenile Delinquents, Preventing 
Crime, 500 Delinquent Women, and 
After Conduct of Discharged Offend- 
ers. The study has far reaching 
implications. 


The legal profession will be in 
terested in the study because of the 
wide application which can be made 
of the findings. Because lawyers 
participate in many Civic activities, 
they will study this report to gain a 
better appreciation of some of the 
problems facing school board mem- 
bers, civic groups dealing with slum 
clearance, child guidance centers, 
social agencies, and of course the 
juvenile courts. In the handling of 
clients before the court they will 
benefit by the greater insight into 
the individual offender gained from 
the study. They will find that it 
sheds light on the factors which 
condition the offender and that it 
contributes to an evaluation of the 
prospects of rehabilitation. For this, 
it will be given close examination 
by judges across the country. Legis- 
lators will be interested in it because 
it pinpoints areas in which the 
delinquent is deficient—areas that 
might be susceptible to improve- 
ment through legislation and civic 
improvement. 


The real difference between the 
delinquents and nondelinquents 
seems to be in those factors which 
are affected by the day-to-day actions 
of the people within the family. This 
is a finding which minimizes the im- 
portance of a delinquency area as a 
geographical area bounded by cer- 
tain streets and more adequately 
describes it as an area bounded by 
four walls within which certain peo- 
ple live and operate on an ineffec- 


tive basis. It clarifies the question of’ 


how a given area can at one and the 
same time produce a public enemy 
and a public servant. It produces 
further evidence that it is not the 
material things of life but the per- 
sonal values that are important. 


The method of the study shows 
great care in preparation. Five hun- 
dred delinquents were selected. They 
were chosen so that there could be 
no question as to their delinquent 
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status. Their offenses were serious 
and all had been committed to 
institutions. Then for each delin- 
quent a nondelinquent was selected. 
[he nondelinquent had to match a 
given delinquent for age, intelli- 
gence, ethnic origin, and residence. 
The nondelinquent status of the 
matched pair was established by 
careful investigation to rule out the 
child who may have committed a 
delinquency but was not caught or 
referred to police. With the subjects 
selected the study went ahead. 


The comparison of the two 
groups involved extensive social 
investigation, medical examination, 
anthropometric studies and _psy- 
chological testing. The large staff 
of investigators, examiners and stat- 
isticians was financed by seventeen 
of the leading foundations for social 
research in the country. 

The findings center around three 
major points—the family of the child; 
the child in his relationships to per- 
sons outside the family (i.e., school 
and community), and the child him- 
self (personality and intelligence). 
Through many previous studies of 
delinquency we have read conclu- 
sions applying to similar factors. Al- 
ways, we have been told that these 
things are true of the delinquent 
and always, we have asked ourselves 
“yes, but how does the nondelin- 
quent compare?” Now, we find that 
certain things not only are true of 
the delinquent but that those same 
things fail to apply to the nondelin- 
quent. It is indeed an important 
clarification of the relative value of 
certain factors in the social and 
personal make-up of the child. 


In the area of the family we find 
that delinquents come from less 
stable homes; their parents are less 
concerned about their welfare and 
they receive less affection from par- 
ents, brothers and sisters. Discipline 
in the home of the delinquent is 
less consistent. The parents of delin- 
quents come from families where 
mental retardation, drunkenness and 
criminality were more prevalent. 
Families of delinquents receive 


more assistance from public charity 


and relatives and the work habits 
of the fathers are poor. In the fami- 
ly itself we find less planning of the 
household routine, lower standards 
of conduct and less desire to im- 
prove the family status. There is 
less cohesion of the family unit in 
the home of the delinquent. Because 
of its greater mobility the delin- 
quent family does not have its roots 
sunk deeply into any community. 
The homes of the delinquents are 
more crowded with a higher rate of 
occupancy per room than the homes 
of the nondelinquent and the homes 
themselves are not kept as neat and 
clean. On the other hand there is no 
significant difference as to the type 
of building in which the individual 
lives, the furnishings of the home, 
the type of father’s employment, the 
size of the family or the monthly 
rental paid. The authors make the 
general statement that the “under 
the roof environment and culture” 
of the delinquent is not as good as 
for the nondelinquent. This takes 
on added significance when it is 
recalled that the two groups were 
matched as to their external envi- 
ronment (residence) and general 
cultural background (ethnic origin). 


With these findings before us, the 
social planner will recognize that 
slum clearance may change the ex- 
ternal factors but fail to affect the 
internal workings of the home. He 
will give added consideration to 
those improvements that will assist 
the low-income group in planning 
for the leisure time activities of the 
family and provide other bulwarks 
for the individual that will help him 
to understand his personal problems 
better and meet them. The school 
board member will evaluate the 
home economics program of the 
school system and ask himself the 
question, “does it provide a better 
understanding of family life and 
the problems of homemaking?” He 
will also see in this study a challenge 
to the school system to attempt to 
overcome the mistraining of chil- 
dren for effective living and will 
give serious consideration to the 
responsibility of the school for fur- 


“Books for Lawyers” 


nishing a practical training in meet- 
ing the everyday problems of life. 
Vocational counseling and a general 
guidance program hold distinct 
possibilities for overcoming some of 
the shortcomings of family life as 
brought out in this study. 


In school our delinquent boy is 
more retarded than the nondelin- 
quent—a fact directly related to non- 
academic factors, since our two 
groups were matched as to age and 
intelligence. It is of significance 
also that the traits and tendencies 
involved in delinquency, as recog- 
nized by law, are also found in 
excess among the delinquents in 
their maladjustment to the code of 
behavior governing the smaller 
society—the school. The delinquent 
shows undesirable traits much 
earlier in school life. Actually it 
was found that nine tenths of the de- 
linquents were considered persistent 
behavior problems at school prior 
to their court referral. They were 
inclined to be more unfriendly and 
pugnacious and showed greater 
resentment of school restrictions. 
Other differences between the delin- 
quent and nondelinquent groups 
showed that delinquents attended 
more different schools; a smaller 
number expressed a preference for 
specific subjects in the curriculum, 
and they were less inclined to intel- 
lectual pursuits and trades requiring 
training. These differences between 
the two groups are differences which 
should attract the attention of edu- 
cators and school boards. They em- 
phasize the need for early detection. 
They justify organized counseling 
and guidance service within the 
school system and a specialized co- 
operative effort, with existing agen- 
cies, to meet the problem before it 
reaches the juvenile court stage. The 
behavior of the delinquent boy in 
the community marks him as a 
potential delinquent long before he 
finds his way to the court. If he 
works, he seeks unsupervised jobs— 
he is an inveterate movie goer—he 
keeps late hours and engages in 
gambling, smoking and drinking— 
he belongs to an unsupervised gang 
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“Books for Lawyers” 


and gravitates toward older boys. 
He is not regular in church attend- 
ance, and because he and his family 
move about, his roots are not in 
any community. 

Although both groups are matched 
for general intelligence they do 
differ as to some of the elements of 
intelligence. The delinquents show 
less aptitude in vocabulary, com- 
prehension and information and do 
not do as well in tests requiring 
concentration and persistence. 

As to general personality struc- 
ture and dynamics of temperament— 
the things that the man on the 
street sees in dealing with a child— 
we find the delinquent is hostile, 
suspicious and destructive. He is 
impulsive and overactive. He is 
resistant to authority, more inde- 
pendent and less co-operative. He 
is not as much disturbed by defeat 
and failure and is less self-controlled. 

It is interesting to note that the 
chief differences between the delin- 
quent and nondelinquent groups are 
in those items affected by environ- 
mental cultural conditioning rather 
than by those of a constitutional 
root. (Ages I. Q. ethnic origin). De- 
linquents are made not born. 

Having compiled their findings 
on these two groups, the authors 
then established a prediction scale 
by which potential delinquents may 
be spotted early in life. They suggest 
that by use of this method of selec- 
tion and the early application of 
treatment, many serious delinquents 
may be directed from their delin- 
quent patterns before reaching the 
courts. To prove the value of their 
scale they then turn it upon their 
own subjects. By applying it to the 
children in this series, they found 
that the method correctly identified 
the child as either a delinquent or 
nondelinquent in 87 per cent of the 
cases. However, notwithstanding 
the apparent validity of the scale, 
the authors pay tribute to the effec- 
tiveness of the experienced and suc- 
cessful correctional worker when 
they say, “the best series of predic- 
tions of individual careers . . . will 
involve the play of experienced in- 
tuitions, the clinical hunch, prod- 
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ucts of unconsciously perceived and 
integrated symptomatic signs.” 

The thoughtful reader in review- 
ing this study will find in it many 
suggestions for approaching the 
problem of delinquency from a 
corrective standpoint. The practic- 
ing lawyer can expect that courts 
and probation departments will 
avail themselves of the results of 
this report in dealing with offend- 
ers. They will demand that courts, 
having been authorized by law to 
engage in the rehabilitation of of- 
fenders, equip themselves with com- 
petent trained personnel so that 
every offender may be evaluated in 
terms of known factors and subjec- 
ted to a course of treatment that 
will give the greatest assurance of 
justice to the individual and pro- 
tection to the community. The edu- 
cator and school-board member will 
see the challenge to direct special 
attention to the persistent behavior 
problem in the elementary grades 
through family counseling and stu- 
dent guidance and will consider the 
importance of an expanded home 
economics program. The social plan- 
ner will be aware of the personal 
element involved in social planning 
and not be hypnotized by the brick 
and mortar. The legislator will 
make possible the material means 
to give the professional court worker 
better tools with which to work. 

A milestone in social research has 
been reached. We have long known 
what the delinquent is but now we 
know how he is made. 

L. WALLACE HOFFMAN 


Director, Lucas County Juvenile Court 
Foledo, Ohio 


D EVICE AND DESIRE. By Mary 
Fanning Wickham. Philadelphia and 
New York: J. B. Lippincott Com- 
pany. 1949. $2.75. Pages 254. 

The law of the Commonwealth of 
Pennsylvania, as reported in Mary 
Fanning Wickham’s Device and De- 
sire, provides (among other things) 
that a parent cannot become the 
guardian of his child and that the 
proved signature of a testator is sufh- 


cient to establish the validity of a 
will—even in the absence of witnesses 
to the instrument. And thereby hangs 
a tale. 

It is a tale which bears the two ap- 
propriate subtitles of “A Sophisti- 
cated Comedy of Philadelphia” and 
“A Novel of Bad Manners”. It is a 
tale which begins with an unusual 
will—a_ will which creates chaos 
among the members of a most dis- 
tinguished group of would-be heirs. 
And it is a tale which ends with the 
discovery of an even more unusual 
codicil—a codicil which creates even 
more chaos among the aforesaid 
heirs. 

It is also a story which contains 
two extremely interesting passages 
which relate directly to the general 
topic of “public relations and the 
Bar”. The first of these passages 
marks the turning point of an inti- 
mate conference between lawyer and 
client: “She had been measuring him 
with her eyes. All lawyers were 
tricky. Any devotee of novels and the 
movies knew that.” (Page 230.) 

The other passage is concerned 
with a description of a courtroom: 

“[But] you couldn’t deny the dig- 
nity of the room. Here was the dis- 
tilled essence of orderly procedure, 
much of it dull routine perhaps, but 
giving off as it were, a peculiar and 
distinct odor that aroused awe and a 
measure of fear. One cringed from 
the mere thought of ever having to 
stand before that row of chairs, 
branded a wrongdoer. The mystery 
of legal machinery was magnified by 
the meagre scraps of knowledge with- 
in reach of the layman. Hence the 
complacent manners of the lawyers 
waiting to file their petitions. .. .” 
(Page 242.) 

In point of fact, lawyers are not 
“tricky”. In point of fact, court 
rooms and court procedures are the 
distillate of respect, frankness and 
justice, not of awe, mystery and fear. 
But, from the public relations point 
of view, these facts are merely tools— 
tools which regrettably have seen 
little wear. 

The fact that the legal profession 
has utilized and continues to utilize 

(Continued on page 153) 















angs 


ap- 
isti- 
and 
is a 
sual 
1a0s 
dis- 
eirs. 
the 
sual 
ven 
said 


ains 
ages 
eral 

the 
ages 
inti- 
and 
him 
vere 

the 


ned 


dig- 
dis- 
ure, 
but 
and 
id a 
rom 
x to 
uirs, 
tery 
| by 
ith- 
the 
yers 


not 
yurt 

the 
and 
ear. 
int 
ls— 
een 


ion 
lize 
53) 








Law Lists: Certificates Issued 


by Special Committee 


® The following publishers of law 
lists and legal directories have re- 
ceived from the Standing Committee 
on Law Lists of the American Bar 
Association certificates of compliance 
with the Rules and Standards as to 
Law Lists, as to their 1951 editions. 


Commercial Law Lists 


A. C. A. Last 
(October, 1950-1951 Edition) 
Associated Commercial Attorneys List 
165 Broadway 
New York City 6 

AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 

B. A. Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 

CLEARING HOUSE QUARTERLY 
Attorneys National Clearing House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 

THe Covtumsia List 
The Columbia Directory Co., Inc. 
320 Broadway 
New York City 7 

‘THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 17 

C-R-C Attorney Directory 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York City 7 

FORWARDERS List OF ATTORNEYS 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 

[HE GENERAL BAR 
The General Bar, Inc. 
36 West 44th Street 
New York City 18 

INTERNATIONAL LAwyers Law List 
International Lawyers Company, Inc. 
33 West 42nd Street 
New York City 18 

THe NATIONAL List 
The National List, Inc. 
75 West Street 
New York City 6 

Ranp McNALLY List oF 


BANK RECOMMENDED ATTORNEYS 
Rand McNally & Company 

536 South Clark Street 

Chicago 5, Illinois 


WricHt-Hotmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York City | 

Zone Law List 
Zone Law List Publishing Company 
315 North Seventh Street 
St. Louis 1, Missouri 


General Low Lists 


AMERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
THE AMERICAN BAR 
The James C, Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
THE BAR REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 
CAMPBELL’s List 
(December 1950-1951 Edition) 
Campbell’s List Inc. 
140 Nassau Street 
New York City 7 


CorPORATION & ADMINISTRATIVE Law- 


YERS DIRECTORY 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 
THe Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York City 3 
RusseLtt Law List 
Russell Law List 
527 Fifth Avenue 
New York City 17 


General Legal Directory 


MARTINDALE-HuBBELL LAW DIRECTORY 


Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


insurance Law Lists 


Best’s RECOMMENDED INSURANCE ATTOR 
NEYS 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York City 7 
Hine’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 
THE INSURANCE BAR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 








Tue UNpberwriters List 
Underwriters List Publishing Co. 
519 Main Street 
Cincinnati, Ohio 


Probate Law Lists 


RECOMMENDED PROBATE COUNSEL 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 

SULLIVAN'S PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state legal directories 
published by The Legal Directories Pub- 
lishing Company, 5225 Wilshire Boule- 
vard, Los Angeles 36, California: 
Ituinois LecAL Directory 
INDIANA LecAL DirEecTrory 
Iowa LEGAL DiRECTORY 
KANSAS LEGAL DIRECTORY 
Missour! LecAt Direcrory 
Onto Lecat Drrectory 
OKLAHOMA LEGAL DiRECTORY 
Paciric Coast LecAL DiREcTorY 

for States of Arizona, California, 

Nevada, Oregon and‘ Washington 
Texas LecAL Directory 
Wisconsin Lecat Dr1recrory 


Foreign Law Lists 


CANADA BoNnDED ATTORNEY 
Canada Bonded Attorney & Legal 
Directory, Ltd. 
223 Lonsdale Road 
Toronto 12, Ontario, Canada 
CANADA LeGAL DrrRecTory 
Canada Bonded Attorney & Legal 
Directory, Ltd. 
223 Lonsdale Road 
Toronto 12, Ontario, Canada 
CANADIAN CrepiIr MEN’S COMMERCIAL . 
Law AND LecaAL Directory 
Canadian Credit Men’s Trust Asso- 
ciation, Ltd. 
456 Main Street 
Winnipeg, Manitoba, Canada 
CANADIAN Law List 
Canadian Law List Publishing Co. 
24 Adelaide Street, East 
Toronto, Ontario, Canada 
Empire LAw List 
Butterworth & Co. (Publishers) Ltd. 
4, 5 & 6 Bell Yard, Temple Bar 
London, W. C. 2, England 
THe INTERNATIONAL Law List 
L. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London, W. C. 2, England 
Kime’s INTERNATIONAL Law Directory 
Kime’s International Law Directory, 
Ltd. 
50 Carter Lane 
London, E. C. 4, England 


February, 1951 * Vol. 37 139 






































Nominating Petitions 


Illinois 


" The undersigned hereby nom- 
inate Benjamin Wham, of Chicago, 
for the office of State Delegate for 
and from Illinois to be elected in 
1951 for a three-year term begin- 
ning at the adjournment of the 
1951 Annual Meeting: 

Will F. Costigan, of Bloomington; 

Charles E. Feirich, of Carbondale; 

James G. Thomas, of Champaign; 

Clarence P. Denning, George E. 
Woods, Cushman B. Bissell, Harold 
A. Smith, E. Douglas Schwantes, 
Abraham L. Marovitz, Lawrence C. 
Mills, Werner W. Schroeder, John 
W. Kearns, Mark W. Lowell, Frank 
J. Wright, John M. O'Connor, Jr., 
Richard L. Merrick and Andrew J. 
Dallstream, of Chicago; 

Henry C. Warner, of Dixon; 

Jesse L. Simpson, of Edwardsville; 

Amos H. Robillard, of Kankakee; 

Clarence W. Heyl, of Peoria; 

A. L. Yantis, of Shelbyville; 

Amos M. Pinkerton, of Taylor- 
ville; 

Albert J. Harno, of Urbana; 

Clarence W. Diver, of Waukegan. 


Michigan 


®" The undersigned hereby nominate 
Glenn M. Coulter, of Detroit, for 
the office of State Delegate for and 
from Michigan to be elected in 1951 
for a three-year term beginning at 
the adjournment of the 1951 An- 
nual Meeting: 

Carl H. Smith, of Bay City; 

Paul Franseth, Irwin Long, R. A. 
McNair, R. Gerveys Grylls, William 
J. Spicer, F. A. Carey, Mack Ryan, 
Paul W. Voorhies, John E. Martz, 
Lawrence S. King, Edward S. Reid, 
jr.. Frederick H. Robinson, Edgar 
H. Ailes, John H. Nunneley, George 
C. Tilley, Frederick B. Besimer, 
William G. Butler, William J. Shaw, 
Cleveland Thurber and Charles C. 
Andrews, of Detroit; 

Don T. McKone, of Jackson; 

J. W. Planck, of Lansing; 
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Clarence K. Patterson and Glenn 
C. Gillespie, of Pontiac. 


Nebraska 

=" The undersigned hereby nom- 
inate George H. Turner, of Lincoln, 
for the office of State Delegate for 
and from Nebraska to be elected in 
1951 for a three-year term beginning 
at the adjournment of the 1951 An- 
nual Meeting: 

O. E. Shelburn, of Alma; 

Harry E. Gantz, of Alliance; 

Charles F. Adams, of Aurora; 

Wilber S. Aten, of Holdrege; 

George A. Munro, H. L. Black- 
ledge and M. H. Warlock, of Kear- 
ney; 

C. L. Clark, Clarence A. Davis, 
Earl Cline, Walter D. James, Charles 
H. Flansburg, John J. Wilson and 
P. E. Boslaugh, of Lincoln; 

Robert H. Beatty, of North Platte; 

Raymond M. Crossman, George 
N. Mecham, Alexander McKie, Jr., 
George B. Boland, Seymour L. Smith 
and Laurens Williams, of Omaha; 

J. G. Mothersead and Robert G. 
Simmons, Jr., of Scottsbluff; 

Paul L. Martin, of Sidney; 

Robert R. Moodie, of West Point. 


Oklahoma 

® The undersigned hereby nominate 
Albert W. Trice, of Ada, for the 
office of State Delegate for and from 
Oklahoma to be elected in 1951 for 
a three-year term beginning at the 
adjournment of the 1951 Annual 
Meeting: 

C. D. Cund, of Duncan; 

T. R. Benedum, of Norman; 

John G. Hervey, Leonard H. Sav- 
age, Nell Rhodes, J. I. Gibson, Tom 
W. Garrett, Hugh F. Owens, Owen 
F. Renegar, J. B. Dudley and Ralph 
J. May, of Oklahoma City; 

William S. Hamilton, of Pawhuska; 

Paul W. Cress, of Perry; 

Floyd L. Rheam, John Rogers, 
Gentry Lee, George W. Cunning- 
ham, Norma Wheaton, G. Ellis 
Gable, Frank Settle, Bradford J. Wil- 


liams, Alvin Richards, Katherine R. 
Kile, Edna Claire King and Ray S. 
Fellows, of Tulsa. 


South Dakota 

=" The undersigned hereby nom- 
inate Roy E. Willy, of Sioux Falls, 
for the office of State Delegate for 
and from South Dakota to be elected 
in 1951 for a three-year term be- 
ginning at the adjournment of the 
1951 Annual Meeting: 

H. Agor, Ezra L. Baker and F. B. 
Stiles, of Aberdeen; 

H. T. Fuller and Fred J. Nichol, 
of Mitchell; 

Ernest W. Stephens, Warren W. 
May and E. D. Roberts, of Pierre; 

John D. Wilson, Charles H. Whit- 
ing, Tom Eastman, James W. Bell- 
amy, Turner M. Rudesill and E. W. 
Christol, of Rapid City; 

John E. Burke, Louis R. Hurwitz, 
Deming Smith, Rex M. Warren, 
Robert C. Heege, Claude A. Hamil- 
ton, J. B. Shultz, M. T. Woods and 
Nils A. Boe, of Sioux Falls; 

Walter Stover and John H. Han- 
ten, of Watertown. 


Texas 


" The undersigned hereby nom- 
inate James L. Shepherd, Jr., of 
Houston, for the office of State Dele- 
gate for and from the State of Texas, 
to be elected in 1951 for a three- 
year term beginning at the adjourn- 
ment of the 1951 Annual Meeting: 

W. W. Gibson, of Amarillo; 

William J. Park, Ben H. Powell, 
Ireland Graves, W. B. Carssow and 
H. Grady Chandler, of Austin; 

Major T. Beil and Will E. Orgain, 
of Beaumont; 

Cecil Burney, of Corpus Christi; 

J. Cleo Thompson, Paul Carring- 
ton, R. G. Storey and J. Glenn 
Turner, of Dallas; 

J. L. Rasberry, of El Paso; 

Albert P. Jones and Leon Jawor- 
ski, of Houston; 

F. P. Adams, of Jasper; 

Leo Brewer, R. N. Gresham, W. 
Pat Camp and Robert Lee Bobbitt, 
of San Antonio; 

Tomas G. Pollard and Thomas 
B. Ramey, of Tyler; 

Wilford W. Naman and John F. 
Sheehy, of Waco. 
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ALIENS 

Alien Prevented by War From Return- 
ing to His Native Land Held Not To Be 
“Resident Alien’ within Meaning of 
Selective Service Act in the Absence of 
Express Provision Defining “Resident 
Alien" 
" McGrath v. Kristensen, 340 U. S. 
162, 95 L. ed. Adv. Ops. 165, 71 S. Ct. 
224, 19 U. S. Law Week 4057. (No. 
34, decided December 11, 1950.) 

Kristensen, a Danish citizen, en- 
tered the United States as a tem- 
porary visitor for sixty days in 1939. 
The outbreak of the war in Europe 
prevented his return. After succes- 
sive extensions of stay were applied 
for and granted, he was forced by 
economic necessity to take employ- 
ment, thereby violating his visitor's 
status. Deportation proceedings were 
begun in 1940, then stayed until 
1946. Kristensen applied for suspen 
sion of deportation under Section 
319 (c) of the Immigration Act (al- 
lowing suspension of deportation 
when it would cause serious economic 
detriment to the citizen wife of an 
alien), but the Attorney General re- 
fused to grant relief because Kris- 
tensen had applied in 1942 for ex- 
emption from Selective Service as not 
“residing” in the United States. Sec- 
tion 3 (a) of the Selective Training 
and Service Act of 1940 provides that 
“any person who makes such applica- 
tion shall thereafter be debarred 
from becoming a citizen of the 
United States”. Section 19 (c) of the 
Immigration Act deprives the Attor- 
ney General of the power to exercise 
his discretion favorably to an appli- 
cant for suspension of deportation 
when the applicant is ineligible for 
citizenship. Kristensen sought a de- 
claratory judgment in the District 
Court that the Attorney General must 
decide on the assumption that he was 
eligible for naturalization in passing 
on his application for suspension of 
deportation. The District Court dis- 
missed the complaint and the Court 





Reviews in this issue by Rowland L. Young. 


Review of Recent Supreme Court Decisions 


of Appeals reversed on the ground 
that Kristensen could not have been 
subject to selective service when he 
claimed exemption from it and that 
his claim was therefore without ef- 
fect and did not render him ineli- 
gil,le for naturalization. 

Mr. Justice Reep delivered the 
opinion of the Court affirming. The 
Government contends, he notes, that 
under Section 19 (a) of the Immi- 
gration Act, the Attorney General's 
decision on deportation is “final” 
and thus precludes judicial review 
except by habeas corpus. In reply to 
this, Mr. Justice Reep declares that 
the Attorney General’s authority to 
act depends upon the status of the 
person affected and that since that 
status is here in dispute, it may be 
determined by a declaratory judg- 
ment, since the dispute as to status 
is an actual controversy between the 
alien and the officials over federal 
law. 

As for the question of Kristensen’s 
eligibility for naturalization, Mr. 
Justice REED says that he made ap- 
plication for exemption from mili- 
tary service on March 30, 1942. 
Under regulations implementing the 
Selective Training and Service Act 
promulgated by the President, Kris- 
tensen was not classified as a resident 
neutral alien prior to May 16, 1942. 
The regulation provides: “When a 
male alien who has not declared his 
intention to become a citizen has 
entered . . . the United States... 
and remains in the United States 
after May 16, 1942, .. . he is a male 
person residing in the United States 
within the meaning of Section 2 and 
Section 3 of the Selective Training 
and Service Act of 1940. . .” unless 
he has filed an application for deter- 
mination whether he is “residing” in 
the United States within the mean- 
ing of the Act. He was not therefore 
liable for military service on March 
30, he concludes, and his application 
for exemption from a nonexistent 
duty of military service on that date 
could not bar his naturalization. Sec- 


tion 3 (a) was intended to require 
military service from all who sought 
the advantages of our life and the 
protection of our flag, he concludes, 
and a sojourn within our borders 
made necessary by the conditions of 
the times was not residence within 
the meaning of the statute. 

Mr. Justice BLACK concurred in 
the judgment. 

Mr. Justice Doucias dissented 
from the holding that respondent 
was not “residing” within the United 
States, citing the opinion of Judge 
Frank in Benzian v. Godwin, 168 F. 
(2d) 952. 

Mr. Justice JACKSON wrote a brief 
opinion as a “word of explanation” 
why his concurrence in the opinion 
and judgment of the Court differs 
from an opinion he wrote while At- 
torney General in 1940. That “opin- 
ion did not at all consider aspects of 
our diplomatic history, which I now 
think, and should think I would then 
have thought, ought to be considered 
in applying any conscription Act ¢o 
aliens”, he says. Citing similar ad- 
missions of other judges, he con- 
cludes by observing, “If there are 
other ways of gracefully and good 
naturedly surrendering former views 
to a better considered position, I in- 
voke them all.” 

The case was argued by Robert 
W. Ginnane for petitioner, and by 
David W. Louisell for respondent. 


ARMY AND NAVY 
Tort Claims Act Does Not Give Mem- 
bers of Armed Forces Right To Sue 
Government for Injuries Received 
While on Active Duty and Not on 
Leave 
= Feres v. United States, Jefferson 
v. United States, United States v. 
Griggs, 340 U. S. 135, 95 L. ed. Adv. 
Ops. 135, 71 S. Ct. 153, 19 U. S. Law 
Week 4037. (Nos. 9, 29 and 31, de- 
cided December 4, 1950.) 

These cases were suits brought 
against the United States under the 
Federal Tort Claims Act to recover 
for personal injuries received by 
servicemen while on active duty and 
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not on furlough. In the Feres case, 
the serviceman perished in a fire in 
his quarters in an army barracks 
that was allegedly known or should 
have been known to be unsafe be- 
cause of a defective heating plant. 
In the Jefferson case, a towel was 
left in the plaintiff’s stomach during 
an operation, allegedly due to the 
negligence of an army surgeon. The 
complaint in the Griggs case alleged 
that the serviceman met death while 
on active duty because of unskillful 
medical treatment by army surgeons. 
The courts of appeals in Feres 
and Jefferson affirmed the district 
courts’ determination that the Fed- 
eral Tort Claims Act does not 
charge the United States with liabil- 
ity in such cases; in the Griggs case, 
the Court of Appeals for the Tenth 
Circuit held that the complaint 
stated a cause of action under the 
Act. 

Mr. Justice Jackson delivered the 
opinion of the Court affirming the 
Courts of Appeals for the First and 
Fourth Circuits and reversing the 
Court of Appeals for the Tenth Cir- 
cuit. He says that the Federal Tort 
Claims Act should be construed so 
as to fit into the entire statutory 
system of remedies against the Gov- 
ernment to make “a workable, con- 
sistent, and equitable whole”. The 
Act is the product of a long effort to 
mitigate the unjust consequences of 
the common law theory that the 
sovereign was immune from suit, he 
observes. The test of allowable 
claims in the Act, he says, reads 
“The United States shall be liable 

. in the same manner and to the 
same extent as a private individual 
under like circumstances... ”. 
Plaintiffs can point to no liability 
of a “private individual” even re- 
motely analogous to that which they 
are asserting against the United 
States, he declares, and “we know of 
no American law which has ever 
permitted a soldier to recover for 
negligence, against either his supe- 
rior officers or the government he is 
serving”. No new sort of liability is 
created by the Act, he continues, its 
effect being to waive immunity from 
recognized causes of action and not 
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to visit the Government with novel 
and unprecedented liabilities. The 
situation differs from that in Brooks 
v. United States, 337 U. S. 49 (see 
35 A.B.A.J. 771; September, 1949), 
he notes, where recovery was al- 
lowed under the Act for injuries re- 
ceived by a soldier struck by an 
army truck while on furlough. 
Brooks’ injury did not arise out of 
or in the course of military duty, he 
states, and his relationship to the 
Government while on furlough is 
not analogous to the instant cases 
where soldiers were injured while 
on duty under orders. 

Mr. Justice Douc.as concurred in 
the result. 

The cases were argued by David H. 
Moses for Feres, by Morris Rosen- 
berg for Jefferson, by Newell A. 
Clapp for the United States, and by 
Frederick P. Cranston for Griggs. 


ARMY AND NAVY 
Article of War 53 Prevents Issuance of 
Writ of Habeas Corpus by Civil Court 
Until Judge Advocate General Has 
Refused To Grant New Trial 


® Gusik v. Schilder, 340 U. S. 128, 
71 S. Ct. 149, 95 L. ed. Adv. Ops. 
126, 19 U. S. Law Week 4046. (No. 
110, decided December 4, 1950.) 
Gusik was convicted of murder 
by a court martial while he was 
stationed in Italy as a member of 
the United States Army. After he 
exhausted all the remedies for re- 
versal or modification that then ex- 
isted under the Articles of War, a 
district court granted a writ of ha- 
beas corpus on the ground that the 
court martial had not had jurisdic- 
tion because no thorough and im- 
partial pretrial investigation had 
been held, because the Trial Judge 
Advocate failed to call material wit- 
nesses, and because Gusik was de- 
nied the effective assistance of coun- 
sel. The Court of Appeals reversed 
without reaching the merits, hold- 
ing that petitioner had an adminis- 
trative remedy that he had not ex- 
hausted, pointing out that Article 
53 of the Articles of War gives the 
Judge Advocate General discretion 
to grant a new trial in any court- 
martial case. This article had be- 





after institution of 
the habeas corpus proceedings in the 
District Court. 

Mr. Justice DouGLas delivered the 
unanimous opinion of the Supreme 
Court. He notes that Article 53 “‘ex- 
plicitly applies to ‘cases involving 
offenses committed during World 
War II’ without reference to the 
stage in which the cases may be on 
the effective date of the Articlé’”. It 
is well settled, he says, that a federal 
court will not grant a writ of habeas 
corpus until a petitioner has ex- 
hausted other remedies and the poli- 
cy behind the rule is as pertinent 
to collateral attack of military judg- 
ments as it is to collateral attack of 
judgments of state courts. He rejects 
the argument that Article 53 de 
prives the courts of power to review 
military judgments so as to amount 
to a suspension of the writ, saying 
that the clause in the Article making 
decisions of the Judge Advocate 
General “final and conclusive” mere- 
ly provides a terminal point of liti- 
gation within the court-martial sys- 
tem, and does not deprive the civil 
courts of their habeas corpus juris- 
diction. The judgment of the Court 
of Appeals dismissing the petition 
is reversed, however, he concludes, 
and the cause remanded with in- 
struction to hold the case pending 
resort to the new remedy under Ar- 
ticle 53. In this way, he says, peti- 
tioner will not be put to the time 
and expertise of trying anew the case 
if relief is not obtained from the 
Judge Advocate General. 

The case was argued by Morris 
Morgenstein for the petitioner and 
by John F. Davis for Schilder. 


come effective 


ARMY AND NAVY 


Convicted Soldier Held To Have Suffi- 
cient Opportunity To Tender Issue of 
Insanity as Required by Law 


® Whelchel v. McDonald, 340 U. S. 
122, 95 L. ed. Adv. Ops. 130, 71 S. 
Ct. 146, 19 U. S. Law Week 4044. 
(No. 109, decided December 4, 1950.) 

Petitioner was convicted of rape 
by a general court martial while on 
active duty with the Army in Ger- 
many. The Court of Appeals affirmed 
a district court’s denial of a petition 
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for a writ of habeas corpus. The 
issue presented to the Supreme 
Court on certiorari was whether the 
military tribunal that convicted peti- 
tioner was deprived of jurisdiction 
by reason of its treatment of the 
issue of the sanity of the petitioner. 

Speaking for a unanimous court, 
Mr. Justice Douctas affirmed. The 
law governing court-martial proce- 
dure requires that a defendant be 
afforded an opportunity to tender 
the issue of insanity at some point. 
Chat opportunity was afforded here, 
he says, in the pretrial procedure 
prescribed in Article 70 of the Arti- 
cles of War. It was afforded after the 
trial when the issue of insanity was 
raised by a request for a neuro-psy- 
chiatric examination. This was be- 
fore the reviewing authorities and 
the confirming authority. A further 
opportunity was afforded when the 
Judge Advocate General reviewed the 
evidence on the insanity issue in con- 
sidering petitioner’s application for 
a new trial, made under Article 53 of 
the Articles of War. “Any error by 
the military in evaluating the evi- 
dence on the question of insanity 
would not go to the jurisdiction, the 
only issue before the courts in habeas 
corpus proceedings”, he says. 

The case was argued by Hugh Car 
ney for petitioner, and by John F. 
Davis for respondent. 


CONSTITUTIONAL LAW 

Fifth Amendment Protects Witness 
Who Refuses To Tell Grand Jury 
Whether He Is Member of Communist 
Party 
® Blau v. United States, 340 U.S. 159, 
95 L. ed. Adv. Ops. 175, 71 S. Ct. 
223, 19 U. S. Law Week 4062. 
(No. 22, decided December 11, 1950.) 

Petitioner refused to answer ques- 
tions put by a federal grand jury 
concerning the Communist Party of 
Colorado and her employment by 
it on the ground that the answers 
might incriminate her. She repeated 
her refusal when taken before a 
federal district judge, was found 
guilty of contempt and sentenced 
to imprisonment. The Court of Ap- 
peals for the Tenth Circuit affirmed. 

On certiorari in the Supreme 
Court, Mr. Justice BLack delivered 





the opinion of the Court revers- 
ing. He notes that at the time of 
petitioner’s appearance before the 
grand jury, the Smith Act was on 
the statute books, “making it a crime 
among other things to advocate 
knowingly the desirability of over- 
throw of the Government by force 
or violence; to organize or help to 
organize any society or group which 
encourages 
such overthrow of the Government; 
to be or become a member of such 
a group with knowiedge of its pur- 
poses”. These provisions, Mr. Jus- 
tice Brack declared, made future 
prosecution of the petitioner “more 


teaches, advocates or 


than ‘a mere imaginary possibil- 
ity’...”. “She reasonably could fear”, 
he went on, “that criminal charges 
might be brought against her if she 
admitted employment by the Com- 
munist Party or intimate knowledge 
of its workings. Whether such ad- 
missions by themselves would sup- 
port a conviction under a criminal 
statute is immaterial.” He says that 
“Prior decisions of this Court have 
clearly established that under such 
the Constitution 
gives a witness the privilege of re- 
maining silent. The attempt by the 
courts below to compel petitioner 
to testify runs counter to the Fifth 
Amendment as it has been inter- 
preted from the beginning.” 

Mr. Justice CLARK took no part 


circumstances, 


in the consideration or decision of 
the case. 

The case was argued by Samuel 
D. Menin for Blau, and by Philip 
B. Perlman, the Solicitor General, 
for the United States. 


INSURANCE 
War-Risks—Insurance Policy Issued by 
Government Held Not To Cover Col- 
lision Between Insured Vessel and 
Minesweeper Engaged in Clearing 
New York Harbor 
"Standard Oil Company of New 


Jersey v. United States, Standard 
Oil Company of New Jersey v. 
United States, 340 U. S. 54, 95 L. 
ed. Adv. Ops. 106, 71 S. Ct. 135, 
19 U. S. Law Week 4030. (Nos. 27 
and 28, decided November 27, 1950.) 
®Libby, McNeill & Libby v. United 
States, 340 U. S. 71, 95 L. ed. Adv. 
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Ops. 116, 71 S. Ct. 144, 19 U. S. Law 
Week 4035. (No. 37, decided Novem- 
ber 27, 1950.) 

In Nos. 27 and 28, Standard Oil 
was the owner of a steam tanker, the 
John Worthington, which collided 
with a United States minesweeper, 
the YMS-12, on December 16, 1942. 
The minesweeper was engaged in 
clearing channel approaches to New 
York Harbor, and both vessels were 
at fault in failing “to comply with 
the applicable rules” of good sea- 
manship “under the circumstances”. 
The United States filed a libel against 
Standard Oil to recover for one- 
half the damage to the Navy mine- 
sweeper. Standard Oil answered that 
the United States, as insurer of the 
tanker, would, in view of the nature 
of the collision, have to reimburse 
Standard Oil for any loss it main- 
tained in the suit. The policy of 
war risk insurance by which the 
Government had insured the tanker 
provided against “all consequences 
of hostilities or warlike operation”. 
The Government admitted that mine- 
sweeping was a warlike operation but 
contended that the evidence failed 
to show that the collision was a “‘con- 
sequence” of the minesweeping with- 
in the meaning of the contract. Peti- 
tioner argued that mere showing of 
loss from the collision with the mov- 
ing warship established liability un- 
der the policy as a matter of law, fol- 
lowing the English rule. The District 
Court did not follow the English rule, 
but held that the underwriter’s liabil- 
ity must be based on a showing that 
“the warlike operation” was the 
“proximate”, “predominate and de- 
termining” cause of the loss. It award- 
ed judgment for the company, find- 
ing as a fact that this showing had 
been made. 

The Court of Appeals reversed, 
(36 A.B.A.J. 138; February, 1950) 
holding that as a fact the evidence 
failed to show that a warlike phase of 
the warship’s operation was the cause 
of the collision. The Supreme Court 
granted certiorari. 

Mr. Justice Brack delivered the 
opinion of the Court affirming. The 
only question which the Court is 
asked to determine, he says, is whether 
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as a matter of law the provision of 
the war-risk policy insuring against 
“all consequences . . . of warlike oper- 
ations” applied here or whether the 
collision was one of the perils of the 
sea covered by standard marine risk 
policies. If the war-risk policy applies, 
he continues, there must be some 
causal connection between the war- 
like operation and the collision; in 
other words, the application of the 
‘proximate cause” concept. The evi- 
dence here is susceptible of the inter- 
pretation either that the war activity 
of the YMS-12 had some connection 
or that it did not. The Court did not 
xrant certiorari to consider that, he 
says, and it goes no further than to 
hold that the courts below properly 
considered the point. He dismisses 
petitioner’s contention that opinions 
of the House of Lords are binding. 
Uniformity with English law is de- 
sirable in this field, he 
American practice accords English 
decisions respect only, and does not 
regard them as binding. 

Mr. Justice FRANKFURTER joined 
by Mr. Justice JACKSON wrote a dis- 
senting opinion. He says that he does 
not “think it is permissible to limit 
the question that was brought here 


says, but 


by an assumption that there was no 
proof of relation between the pecul- 
iar risks due to the warlike operation 
and the loss”. He reviews the use 
of the phrase “proximate cause” and 
the English cases on the point, and 
concludes that the Court of Appeals 
should be reversed, saying “If the 
matter is viewed simply—according 
to the fair judgment of men of com- 
merce and clear of beclouding ab- 
stractions—one can hardly escape the 
conclusion of the District Court”. 

Mr. Justice DouGLas wrote a dis- 
senting opinion in which he cites 
English cases as holding that where 
a ship engaged in a warlike opera- 
tion collided with another vessel 
partly or wholly due to faulty navi- 
gation on its part the war insurer 
was liable and says “Adherence to 
British precedents in this field was 
early admonished.” He regards the 
English rule as the most authentic 
standard for interpreting the pres- 
ent contract. 
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In No. 37, a similar case where an 
army transport owned by Libby, Mc- 
Neill & Libby, carrying troops to 
Alaska, ran aground as a result of 
the incompetency of the helmsman, 
Mr. Justice BLACK wrote a short opin- 
ion affirming the Court of Claims’ 
judgment for the reasons given in 
the Standard Oil case. 

Mr. Justice DoucGtas dissented for 
the reasons in his opinion in those 
cases. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice JACKSON, wrote a dis- 
senting opinion. He states the facts 
in some detail, noting that the ship 
diverged from her course and an 
inexperienced helmsman turned in 
an opposite direction from that or- 
dered by the pilot when the diver- 
gence was noticed and that the com- 
pass of the vessel was defective. The 
Court of Claims held that the inex- 
perienced helmsman and the defec- 
tive compass were consequences of 
war rather than warlike operations, 
he says, but this misses the point, 
for the ship put out to sea in such 
condition only because of urgent 
military necessity, and when the con- 
tributing forces of an occurrence are 
in such large part patently referable 
to the warlike operation of a vessel, 
the insurer against all consequences 
of hostilities and warlike operation 
should not be relieved of liability. 

The cases were argued by Edwin 
S. Murphy for the petitioner in Nos. 
27 and 28, and by Stanley B. Long 
for the petitioner in No. 37, and by 
Samuel D. Slade for the United 
States. 


JUDGMENTS 

Relief from Judgment Cancelling Nat- 
uralization Certificates Held Not Ob- 
tainable Under Rule 60(b) of the 
Federal Rules of Civil Procedure Under 
Facts Shown 
® Ackermann v. United States, Acker- 
mann v. United States, 340 U. S. 
193, 95 L. ed. Adv. Ops. 149, 71 S. 
Ct. 209, 19 U. S. Law Week 4049. 
(Nos. 35 and 36, decided December 
11, 1950.) 

The petitioners, husband and wife, 
in these cases filed motions on March 
25, 1948, to set aside a 1943 judg- 


ment of the District Court cancelling 
their certificates of naturalization. 
The motions were filed under amend 
ed Rule 60(b) of the Federal Rules 
of Civil Procedure which became 
effective March 19, 1948, and allows 
relief from judgment or order “. . . 
upon such terms as are just 
[for] (1) mistake, inadvertence, sur 
prise, or excusable neglect; (2) newly 
discovered evidence which by due 
diligence could not have been dis- 
covered in time to move for a new 
trial under Rule 59 (b); (3) fraud 

. misrepresentation; or other mis- 
conduct of an adverse party; (4) the 
judgment is void; (5) the judgment 
has been satisfied, released, or dis 
charged, or a prior judgment upon 
which it is based has been reversed 
or otherwise vacated, or it is no 
longer equitable that the judgment 
should have prospective application; 
or (6) any other reason justifying 
relief from the operation of the judg 
ment. Petitioners were natives of 
Germany, naturalized in 1938. The 
original complaints to cancel their 
naturalization on grounds of fraud 
were filed against petitioners and 
one Keilbar, brother of Mrs. Acker 
mann. Keilbar appealed cancellation 
of his certificate and the Court of 
Appeals reversed his case. The Acker 
manns did not appeal. In the instant 
cases, they sought to excuse their 
failure to appeal by alleging that 
their only asset at the time was their 
home, worth $2500; that the costs 
of an appeal would be $5000; that 
their attorney advised them that the 
house would have to be appropriated 
to the payment of costs before they 
could appeal on affidavits of inabil- 
ity to pay costs; that they were ad- 
vised by the Assistant Commission- 
er for Alien Control, Immigration 
and Naturalization Department, in 
whose custody they were being held, 
to “hang on to their house” and 
that they would be released from cus- 
tody after the war; and that on 
this advice they had refrained from 
appealing. The District Court denied 
the motion to cancel the denaturali- 
zation judgment and the Court of 
Appeals affirmed. 

The opinion of the Supreme Court 
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afirming was delivered by Mr. Jus- 
tice Minton. A motion for relief 
from a judgment under Rule 60 (b) 
must be based on a showing of ex- 
cusable neglect, he says, and the 
Court cannot agree that petitioners’ 
failure here was justifiable. The 
Assistant Commissioner had no pow- 
er to relieve petitioners of their duty 
to protect their interests in litiga- 
tion in which the United States was 
adverse party, and the petitioners 
had no right to repose confidence 
in him, he says. There is no show- 
ing of any fraud, deceit, misrepre- 
sentation or duress, he declares, and 
petitioners made a considered choice 
not to appeal. Keilbar got to the 
Court of Appeals, he continues, and 
the record of his case contained all 
the evidence introduced in the Dis- 
trict Court as to the petitioners. “It 
certainly would nox have taken five 
thousand dollars or one-tenth there- 
of for petitioner and his wife to have 
supplemented the Keilbar record 
with that pertaining to themselves 
...” he says. He compares the facts 
here with those in Klapprott v- 
U. S., 335 U. S. 601 (1949) [see 35 
A.B.A.J. 327; April, 1949], cited by 
petitioners, to show that “neither the 
circumstances of petitioner nor his 
excuse for not appealing is so ex- 
traordinary as to bring him within 
Klapprott or Rule 60 (b) (3)”. 

Mr. Justice CLARK took no part 
in the consideration or decision of 
this case. 

Mr. Justice BLAcK wrote a dissent 
in which Mr. Justice FRANKFURTER 
and Mr. justice DovuGLas joined. 
The Court’s interpretation of Rule 
60 (b) ‘neutralizes the humane spirit 
of the Rule and thereby frustrates 
its purpose”, he declares. He sum- 
marizes the allegations of the motions 
and says that the Assistant Commis- 
sioner “far from being a stranger . . . 
was the United States official who 
held the petitioner in custody. Any 
person held by the United States 
should be able to repose confidence 
in the Government official entrusted 
with his custocly”. 

It is inappropriate in his view, he 
said, for the Court to consider its 
judicial knowledge of the costs of 





an appeal, for the motions refute 
any such knowledge on the part of 
petitioners. “It does no good to have 
liberalizing rules like 60 (b) if after 
they are written, their arteries are 
hardened by this Court’s resort to 
ancient common-law concepts” he 
concludes. 

The case was argued by E. M. 
Grimes for petitioners and by James 
L. Morrison for the United States. 


PATENTS 


Civil Suit for Violation of Sherman Act 
Remanded with Suggestions for Modi- 
fication of Decree Rendered in Gov- 
ernment’s Favor 

BUnited States v. United States 
Gypsum Company, 340 U. S. 76, 
95 L. ed. Adv. Ops. 88, 71 S. Ct. 160, 
19 U. S. Law Week 4022. (No. 30, 
decided November 27, 1950.) 

In 1940, the Government filed an 
action in the District Court of the 
District of Columbia charging a 
conspiracy by defendants in restraint 
of trade of gypsum products among 
the several states in violation of 
Sections 1, 2 and 3 of the Sherman 
Act. The complaint alleged that the 
United States Gypsum Company, 
patentee, other producers of gypsum 
products, its licensees, and certain 
of their officers, had conspired to 
raise and fix prices at arbitrary and 
noncompetitive levels, had limited 
the manufacture of gypsum board 
to eliminate competition, had con- 
certedly raised and maintained the 
general price of other gypsum prod- 
ucts, had refrained from selling 
gypsum products to jobbers so as 
to eliminate them from distribu- 
tion of gypsum products, and had 
induced and coerced manufacturing 
distributors to resell at prices raised 
and fixed by the appellees. The 
complaint prayed civil relief through 
prohibitory and mandatory orders 
of various kinds. The three-judge 
District Court granted appellees’ 
motion to dismiss on the ground that 
no right to relief had been shown. (32 
A.B.A.J. 880; December, 1946.) On 
direct appeal, the Supreme Court 
reversed and remanded the case to 
the District Court for further pro- 
ceedings. (37 A.B.A.J. 68; January, 





Review of Recent Supreme Court Decisions 


1951.) After a conference, without ob- 
jection from any party, the Govern- 
ment filed a motion for a summary 
judgment on the ground that there 
was no genuine issue as to any 
material fact, and appellees filed an 
offer of proof directed to matters as 
to which they believed a genuine 
issue existed. The District Court 
entered a summary judgment on the 
Government's motion, and both 
parties appealed. 

The opinion of the Supreme 
Court, reversing and remanding, was 
given by Mr. Justice REED. 

The appeal before the Court is 
that of the Government, he says, 
defendants’ appeal having been dis- 
missed because the Court were of 
the opinion that a summary judg- 
ment was justified when the record 
was considered in the light of the 
Court's earlier opinion and defend- 
ants’ offer of proof on remand. On 
the earlier appeal to the Supreme 
Court, he explained im supporting 
this dismissal, it had held that “the 
industry-wide license agreements, en- 
tered into with knowledge on the 
part of the licensor and licensees of 
the adherence of others, with the con- 
trol over prices and methods of dis- 
tribution through the agreements 
and the bulletins, were sufficient to 
establish a prima facie case of con- 
spiracy”. The proof offered by de- 
fendants on remand was not enough 
to affect the outcome of the proceed- 
ings, and they offered nothing to 
overcome the prima facie conclusion 
of violation of the Sherman Act, he 
says. “A finding that the manufactur- 
ers did not violate the Sherman Act 
under the evidence introduced by the 
Government and that proffered by 
the defendants below would be clear- 
ly erroneous in view of the concert 
of action to fix industry prices by 
the terms of the licenses”, he de- 
clares. 

The Government's appeal, which 
was before the Court here, sought 
to have the decree in its favor en- 
larged. The determination of the 
scope of a decree is peculiarly the 
responsibility of the trial court, Mr. 
Justice Reep says, but it has never 
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been treated as a question of discre- 
tion subject to reversal only for gross 
abuse, but rather the Court has felt an 
obligation to intervene when it con- 
cludes that there are inappropriate 
provisions in the decree. Though 
only a violation through concerted 
industry license agreements has been 
proved, the relief must go beyond the 
narrow limits of the proof to be 
effective, he says. He then examines 
each of the Government’s proposed 
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modifications rejecting some and ap- 
proving others and making sugges- 
tions for the guidance of the District 
Court on the second remand. 

Mr. Justice BLack noted that he 
believed that all the Government’s 
proposed modifications were neces- 
sary “to protect the public from a 
continuation of monopolistic prac- 
tices by United States Gypsum”. 

Mr. Justice JACKSON and Mr. Jus- 
tice CLARK took no part in the con- 





sideration or decision of this case. 

The case was argued by Charles 
H. Weston for the United States, by 
Bruce Bromley for United States 
Gypsum, by Norman A. Miller for 
Certain-Teed Products Corporation, 
by Andrew J. Dallstream, Walter G. 
Moyle, Ralph P. Wanless, Albert E. 
Hallett for Celotex Corporation and 
Elmer E. Finch, Joseph S. Rippey, 
and David I. Johnston for National 
Gypsum Company. 
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Appeal . . . finality of judgment ap- 
pealed from . . . federal district court's 
order dismissing a third party com- 
plaint held not final and appealable 
where court omitted to make the deter- 
mination and direction required by 
amended Rule 54(b) of Federal Rules 
of Civil Procedure, even though such 
dismissal would have been appealable 
prior to the amendment. 

® David vy. District of Columbia, 
C. A., D.C., December 14, 1950, Fahy, 
C.J. 

The question was raised, sua 
sponte, by the Court of Appeals for 
the District of Columbia whether it 
had jurisdiction to review an order 
of the District Court dismissing a 
defendant’s third party complaint. 
The District Court had not made an 
express determination that there was 
no just reason for delay or express- 
ly directed the entry of judgment on 
the third-party claim, as required by 
amended Rule 54 (b) of the Federal 
Rules of Civil Procedure before a 
final judgment may be entered upon 
one or more but less than all of the 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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claims in an action. Defendant con- 
tended that, despite the omission of 
the District Court to follow the re- 
quirements of the amended Rule, 
the dismissal order would have been 
final and appealable under the doc- 
trine of Reeves v. Beardall, 316 U.S. 
283 (1942), in which the Supreme 
Court ruled that a prior disposition 
of one of several claims joined in an 
action was both final and appealable 
if the adjudicated claim arose out of 
a “wholly separate and distinct trans- 
action” from the remaining claims, 
and that hence the order was un- 
affected by the change made in Rule 
54 (b). 

Assuming, without deciding, that 
the order would have been final 
under the Reeves doctrine, the Court 
dismissed the appeal and held that 
the subsequent amendment to Rule 
54 (b) rendered such a dismissal in- 
terlocutory and not appealable where 
the district court omitted to make 
the required determination and di- 
rection. Reference was made to Lock- 
wood v. Hercules Powder Company, 
172 F. (2d) 775 (C. A. 8th 1949), 
where the trial court dismissed the 
claims of some, but not all, of the 
plaintiffs who were suing under the 
Fair Labor Standards Act for over- 
time compensation; although such a 
dismissal order was appealable before 
the amended Rule took effect, the 
Eighth Circuit held that the trial 


judge’s omission to comply with the 
amendment barred the appeal. Not- 
ing that the Supreme Court had not 
yet ruled on this question, the Court 
admitted some support for an in 
terpretation in aid of the contention 
that the amendment was meant to 
affect only those orders that had not 
previously been considered final. It 
was pointed out that, while under the 
older federal rule the district court 
could have entered a final order as 
to less than all the claims in a mul- 
tiple claim suit, it was not required 
to do so, and that the new Rule 
54(b) did not restrict the power of 
the trial court in this respect; the ad- 
dition by the new Rule of certain 
conditions precedent to the appeal 
ability of an order did, however, have 
the effect of rendering an order 
which deemed 
“final” before the amendment “not 
final” afterwards. 


might have been 


Arbitration . . . disqualification of ar- 
bitrator . . . U.S.S.R. Chamber of Com- 
merce Foreign Trade Arbitration Com- 
mission is not disqualified to act as 
arbitrator pursuant to an agreement 
made in 1947 between Amtorg Trad- 
ing Corporation and an American firm 
on ground that both the Commission 
and Amtorg were instrumentalities of 
Soviet Government, since American 
firm is chargeable with notice of such 
Soviet control. 
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® In re Arbitration between Amtorg 
Trading Corp. and Camden Fibre 
Mills, Inc., N.Y. Supreme Ct., App. 
Div., Ist Dept., November 28, 1950, 
per curiam. 


Petitioner Amtorg Trading Corpo-' 


ration appealed from an order deter- 
mining that the U.S.S.R. Chamber 
of Commerce Foreign Trade Arbitra- 
tion Commission, in Moscow, was dis- 
qualified to act as an arbitration 
board pursuant to its designation as 
such in agreement made in 1947 be- 
tween petitioner and respondent 
American corporation because of its 
identity of interest with one of the 
parties. Respondent contended that 
when it signed the agreement it was 
ignorant of the fact that the Commis- 
sion was controlled by the Soviet Gov- 
ernment, and that, inasmuch as peti- 
tioner was beneficially owned by the 
Soviet Government, an impartial ar- 
bitration could not be had before 
such a body. 

By a four-to-one vote, the Court 
held that, although respondent may 
not have known in detail how the 
\rbitration Commission was consti- 
tuted, it was chargeable with notice 
when it entered into the contract that 
such an organization could not func- 
tion in the U.S.S.R. unless it were 
subject to over-all control by the So- 
viet Government. The interrelation- 
ship between organizations in Russia 
and the Soviet State was considered 
“so open and notorious” that no 
businessman dealing with Amtorg in 
1947 could have been “unaware” of 
it. Citing Sweet v. Morrison, 116 N.Y. 
19, the Court ruled that an arbitrator 
was not disqualified “on account of 
being interested in the result” if that 
circumstance had been disclosed to 
the adversary. 

Callahan, J., dissenting, 
tained that the Court would be justi- 
fied in holding the appointment void 
on the ground that there was ab- 
solute disqualification of the arbi- 
trator as a matter of law, and of pub- 
lic policy, because of its relationship 
to one of the parties. In any event, 
he deemed it improper to charge re- 
spondent “merchants” with knowl- 
edge that both the Commission and 
petitioner were instrumentalities of 


main- 





the Russian Government, stating that 
“the use of the words ‘Chamber of 
Commerce’ as part of the arbitrator's 
title might well lead an American 
merchant to believe that such a body 
would be wholly disassociated from 
the government’, Sweet v. Morrison 
was said to be distinguishable on the 
ground that the person there selected 
by the parties was in the employ of 
neither party, although he sustained 
certain relations with both parties 
which made them stand upon an 
equal footing before him. 


Landlord and Tenant . . . federal rent 
control . . . Los Angeles rent decontrol 
resolution adopted by city council pur- 
suant to Housing and Rent Act of 1947 
but without satisfying local require- 
ments for ordinances held invalid 
where charter required that legislative 
power be exercised by ordinance and 
federal Act required that such resolu- 
tions be adopted ‘‘in accordance with 
applicable local law’’. 
® Woods v. Babcock, C.A., D.C., No- 
vember 24, 1950, Prettyman, C.J. 
Reversing the judgment of the 
United States District Court for the 
District of Columbia (see 37 A.B.A.]. 
64; January, 1951), the Court of Ap- 
peals for the District of Columbia 
ruled that the rent decontrol resolu- 
tion adopted by the Los Angeles city 
council without satisfying local re- 
quirements for the adoption of mu- 
nicipal ordinances was invalid since 
the Housing and Rent Act of 1947 
required that a municipal decontrol 
“resolution” must be “in accordance 
with applicable local law”. The Los 
Angeles charter provided that legis- 
lative power must be exercised by 
ordinance, that ordinances must be 
published or posted, that no ordi- 
nance should go into effect until thir- 
ty days from its publication, and 
that within the thirty days a petition 
for referendum could be filed. The 
city council had complied with the 
terms of the federal Act in adopting 
its resolution decontrolling rents, but 
had not published, posted or held 
the resolution for thirty days. 
Conceding that the line between 
the exercise of legislative and other 
governmental powers was vague in 
borderline cases, the Court main- 
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tained that legislative power clearly 
included “an action which adopts a 
policy affecting the public generally 
and sets in motion the effectuation 
of that policy”. The discretion to be 
exercised by the local governing body 
pursuant to the provisions of the 
Rent Act was found to be a “political 
discretion”, and hence the final act 
a legislative act. Since the resolution 
was invalid as an exercise of legis- 
lative power, it was deemed invalid 
for the purposes of the federal de- 
control statute. The fact that the 
action was called by the city council 
a resolution instead of an ordinance, 
or that the word “resolution” instead 
of “ordinance” was used in the fed- 
eral statute, was considered of no im- 
portance. 

The Court agreed with the lower 
court, however, that the Housing Ex- 
pediter had no authority to challenge 
the City Council's finding that a local 
housing shortage no longer existed. 
It was pointed out that the federal 
statute gave the Expediter no power 
to weigh the evidence received by a 
local city council in the course o! a 
public hearing or to determine the 
relevancy of such evidence. More- 
over, the Court observed, even if the 
Expediter had the power to deter- 
mine whether the finding of the City 
Council could reasonably be reached 
as the result of the evidence pre- 
sented at the hearing, the evidence 
could not be reviewed on the basis 
of a report from an unidentified ob- 
server and unrevealed “recordings”, 
as was the case here. The case was 
remanded with instructions to dis- 
miss the action. 


Libel and Slander . . . political broad- 
casts Federal Communications 
Act's prohibition of radio stations’ 
censorship of political addresses is re- 
stricted to speeches made by candi- 
dates themselves and is not applicable 
to allegedly defamatory speech 
broadcast by party official campaign- 
ing for party candidates. 
" Felix v. Westinghouse Radio Sta- 
tion, Inc., C.A. 3d, December 20, 
1950, Maris, C.J. 

The question presented in this li- 
bel action was whether the provision 
of the Federal Communications Act 
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prohibiting censorship by radio sta- 
tions of political addresses by candi- 
dates for public office was restricted 
to speeches made by the candidates 
themselves or whether it was also ap- 
plicable to an allegedly defamatory 
speech broadcast from a _ written 
script by a political party official 
authorized to campaign for the elec- 
tion of his party’s candidates and to 
use defendant’s broadcasting station. 
Licensees who permit candidates for 
public office “to use” a broadcasting 
station are required by §315 of the 
Act to afford equal opportunities to 
all candidates and are denied any 
power of censorship over the material 
broadcast by such candidates; the sec- 
tion further provides that no obliga- 
tion is thereby imposed upon any 
licensee to allow the use of its sta- 
tion by any such candidate. Taking 
the position that the language of 
§315 comprehended the use of a 
broadcasting station by the support- 
ers of candidates as well as by the 
candidates themselves, the United 
States District Court for the Eastern 
District of Pennsylvania ruled that 
defendant radio station was prohib- 
ited by §315 from censoring the 
speech in question and therefore was 
not liable for the allegedly defama- 
tory statements in the broadcast ( see 
36 A.B.A.J. 494; June, 1950). 
Reversing this decision on appeal 
and remanding the case for further 
proceedings, the Court of Appeals 
for the Third Circuit ruled that §315 
applied only to the personal use of 
a broadcasting station by a candi- 
date himself and not to its use by 
other persons speaking in the inter- 
est or support of a candidate; hence, 
it concluded, since that section did 
not prohibit the censorship of the 
party official's speech, defendant sta- 
tion could not claim absence of fault 
in the matter of the alleged defama- 
tion. Although willing to concede 
that there were “strong reasons” for 
advocating a broad construction of 
§315 to include supporters of candi- 
dates, the Court found that the lan- 
guage of the section and its legis- 
lative history required the narrower 
interpretation. It was pointed out 
that the original Senate version of 
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the Communications Act of 1934, 
written with the express intention of 
extending §315 to include supporters 
and opponents of candidates, was 
rejected by the House of Represent- 
atives and eventually defeated in con- 
ference. Since §315, as finally ap- 
proved, merely re-enacted §18 of the 
Radio Act of 1917, the Court deemed 
it an express rejection of the exten- 
sion proposed in the Senate. “All of 
this legislative history would be re- 
duced to wholly meaningless shadow 
boxing”, the Court stated, “if it were 
the fact that the language of section 
18 of the Radio Act of 1927, as origin- 
ally enacted, included the supporters 
of candidates as well as the candi- 
dates themselves.” 


Price Control . . . administration . 
price procedural regulation is issued. 
" Code of Federal Regulations, Tit. 
32A, Ch. II, Pt. 300, §§ 300.1—300. 
63 (15 Fed. Reg. 9055). 

Pursuant to the Defense Produc- 
tion Act of 1950 and Executive Order 
10161, Price Procedural Regulation 1 
was issued by the Economic Stabili- 
zation Administrator governing the 
promulgation of ceiling price regula- 
tions, applications for adjustment, 
petitions for amendment, protests 
and interpretations, all relating to 
price stabilization. This Regulation 
was published in the Federal Register 
of December 19, 1950, and became 
effective on December 18, 1950. 


Removal of Causes . . . damage ac- 
tions . . . state court action by radio 
station for damages and injunction 
against union which coerced sponsors 
to discontinue business with station 
does not set forth claim under either 
Sherman Act or Labor-Management 
Relations Act and is not removable to 
federal district court. 

®" New Broadcasting Co. v. 
US.D.C.,;: S.D.N-Y:, 
1950, Ryan, D.]. 

In a state court action for dam- 
ages and an injunction, plaintiff 
radio station alleged that defendant 
union, upon failure to reach an 
agreement with plaintiff on the re- 
newal of a collective bargaining con- 
tract, undertook to destroy plaintiff's 
business and good will by coercing 
various sponsors to discontinue busi- 


Kehoe, 
November 24, 


ness relations with plaintiff and by 
seeking to have noncomplying spon- 
sors blacklisted and boycotted; such 
coercive conduct by the union was 
claimed to constitute a secondary 
boycott. The union removed the case 
to the federal district court on the 
theory that the complaint necessarily 
asserted claims under either the Sher- 
man Antitrust Act or the Labor-Man- 
agement Relations Act. 

Granting plaintiff's motion to re- 
mand the case to the state court, the 
United States District Court for the 
Southern District of New York ruled 
that, in the absence of an allegation 
that the union entered into a com- 
bination with employers to restrain 
trade, the complaint did not present 
a federal question arising under the 
Sherman Act. Pointing out that re- 
cent Supreme Court decisions had 
substantially restricted union liabili- 
ty under the antitrust laws, the Court 
maintained that the union’s primary 
objective throughout the dispute had 
been to advance the interests of its 
members, and that the allegation 
that some sponsors had succumbed 
to the union’s pressure did not dis- 
close that combination with employ- 
ers to restrain trade which the Su- 
preme Court has deemed a prereq- 
uisite to union liability for antitrust 
violations. 

Neither was the complaint found 
to state a claim for relief under the 
Labor-Management Relations Act. 
Granting that the complaint charged 
an effort to induce employers to 
“cease doing business with any other 
person”, which §303 of the Labor Act 
declared to be an unlawful objective, 
the Court held that a claim for dam- 
ages under this section arose only 
when a labor organization sought to 
achieve such an objective by engag- 
ing in, or inducing employees of any 
employer to engage in, a strike or a 
concerted refusal in the course of em- 
ployment to use, handle or work on 
goods or to perform any service. In 
the absence of an allegation that the 
union had resorted to such tactics in 
its effort to dissuade sponsors from 
continuing business relations with 
plaintiff, the complaint was not 
deemed to present a federal question 
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under the secondary boycott provi- 


sions of §303. 


Torts . . . private hospitals . . . New 
York noncharitable hospital is not li- 
able to patient for injuries caused by 
negligence of one of its nurses in ren- 
dering medical services preparatory 
to operation performed by surgeon 
engaged by patient. 

® Bakal v. University Heights Sani- 
tartum, Inc., N.Y. Supreme Ct., App. 
Div., Ist Dept., December 19, 1950, 
Dore, J. 

By a three-to-two vote, the Court 
in this action reversed the judgment 
of the lower court and held that a 
private hospital operated for profit 
was not liable to a patient for in- 
juries caused by the negligence of one 
of its regular nurses in rendering 
medical services preparatory to an 
operation performed by the patient's 
own surgeon. Noting that the New 
York Court of Appeals had not yet 
ruled on this exact point, the Court 
took the position that a nurse render- 
ing medical services, as distinguished 
from administrative or clerical acts, 
was acting under the supervision and 
control of the patient’s physician. De- 
fendant hospital in this case was 
deemed to have supplied the nurse to 
treat the patient, not as the servant 
of the hospital, but for the special 
medical purposes for which her serv- 
ices were required. The Court cited 
and relied upon Schloendorff v. New 
York Hospital, 211 N.Y. 125, which 
admittedly involved a charitable non- 
profit hospital. In addition to the 
charitable nature of the hospital's 
activities, however, the Court of Ap- 
peals grounded the hospital’s immu- 
nity from liability on the nature of 
the relationship between a hospital 
and the physicians and nurses who 
served. The Court there considered a 
hospital’s superintendent, assistant 
superintendents, orderlies and other 
members of the administrative staff 
as servants of the hospital, but that 
a nurse acted as a delegate of the 
physician to whose authority she was 
subject; “the hospital is not charge- 
able with her knowledge that the 
operation is improper any more than 
with the surgeon’s.” 

Cohn and Shientag, JJ., dissented. 


Trade-Marks, Trade Names and Un- 
fair Competition . . . federal jurisdic- 
tion . . . Lanham Trade-Mark Act does 
not give federal district court non- 
diversity jurisdiction of unfair compe- 
tition suit between United States citi- 
zens in view of §1338 of Judicial Code 
granting such jurisdiction over unfair 
competition claims which are joined 
with a related copyright, patent or 
trade-mark claim. 

® Ross Products, Inc. v. Newman, 
U.S.D.C., $.D.N.Y., November 29, 
1950, Ryan, D.]. 

In opposing plaintiff's motion to 
remand the instant unfair competi 
tion action to the state court, defend- 
ant contended that a claim founded 
solely on allegations of unfair com- 
petition was one arising under the 
Lanham Trade-Mark Act and, there- 
fore, within the nondiversity juris- 
diction of the federal courts. Support 
for this view was found in the deci 
sion by the United States Court of 
Appeals for the Ninth Circuit, Stauf- 
fer v. Exley (1950), that such non- 
diversity jurisdiction of unfair com- 
petition suits existed by virtue of 
§44 (i) of the Act (15 USCA 1126 
[i]). The Gourt there pointed out 
that among benefits conferred in §44 
on certain foreign nationals and 
domiciliaries was the right to avail 
themselves in unfair competition ac- 
tions of the remedies provided by the 
Act for infringement of registered 
trade-marks, and that in Subsection 
(i) the same benefits were conferred 
on citizens or residents of the United 
States. Hence, it was inferred, claims 
based on allegations of unfair com- 
petition fell within the ambit of §39 
of the Act (15 USCA 1121), which 
vested the district courts with juris 
diction “of all actions arising under 
this chapter, without regard to the 
amount in controversy or to diversity 
or lack of diversity of the citizenship 
of the parties”. 

Rejecting this line of reasoning 
and granting the motion to remand, 
the Court here held that the infer- 
ence of nondiversity jurisdiction 
under the Lanham Act was refuted 
by §1338(b) of the Judicial Code 
conferring original federal jurisdic- 
tion over a claim of unfair competi- 
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tion where it was “joined with a sub- 
stantial and related claim under the 
copyright, patent or trade-mark law”. 
Noting that §1338 (b) was the most 
recent congressional enactment on 
the subject, the Court maintained 
that the theory advanced in the Stauf- 
fer case would render it a nullity. The 
Court stated that it did “no violence 
to the language of the Act io find 
that Congress, by making available 
to unfair competition claims reme- 
dies fashioned for infringement of 
registered trade-marks, did not there- 
by intend to transmute such claims 
into ‘actions arising under this chap- 
ter.’ If Congress had intended to 
work so radical a change in the law, 
it undoubtedly would have embodied 
that purpose in clear and unmistak- 
able language.” 


Witnesses . oaths 


that witness was not sworn waived by 


. objection 


failure to raise it before verdict .. . 
legislation eliminating requirement in 


cases of immature children. 
® State v. Doud, Ore. Supreme Ct., 
December 12, 1950, Rossman, J. 

In a prosecution for contributing 
to the delinquency of a minor the 
victim was a girl about 7 years old. 
The trial court asked her preliminary 
questions for the purpose of deter- 
mining whether she was competent 
to become a witness and as a result 
of that examination ruled that the 
child was competent. She was there- 
fore permitted to testify. As the Su- 
preme Court expressed it, evidently 
no one realized that no oath had 
been exacted. 

On appeal from a judgment of con- 
viction on a verdict of guilty, defend- 
ant relied upon the omission to ad- 
minister the oath. The Supreme 
Court found that there was no con- 
stitutional requirement that a wit- 
ness be sworn and, “2, held 
that it was too lat «sent the 
objection. 

Rossman, J]., however, took occa- 
sion to comment on the legal require- 
ment of “administering an oath to 
an infant of such tender years that 
she is incapable of realizing the true 
significance of oath-taking and, like- 
wise . . . incapable of indictment in 
the event that the prosecutor believes 
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that her testimony was untruthful”. 
He states that it “seems strange that 
the law, which many centuries ago 
discarded the ordeals of fire and of 
water as solemn farces”, still insists 
upon oaths from such immature in- 
fants. He points out that in England, 
Canada, Michigan and New York 
legislation has been adopted elimi- 
nating the requirement in the cases 
of children “too immature to under- 
stand either the ecclesiastical or tem- 
poral nature of an oath”. 


Further Proceedings in Cases Reported 
in this Division. 
®" The following action has been 
taken by the Supreme Court of the 
United States: 

AFFIRMED, December 11, 1950: 
Kristensen v. McGrath—Aliens (36 
A.B.A.J. 134, 576, February, July, 
1950). (See review on page 141.) 

DisMISssED, January 2, 1951: Werner 
v. Southern California Associated 
Newspapers—Libel and Slander (36 


A.B.A.J. 494, 1035, June, December, 
1950). 

CERTIORARI GRANTED: Judgment 
Vacated as Moot, January 2, 1951: 
City of Los Angeles et al. v. Woods 
et al.—Landlord and Tenant (37 
A.B.A.]. 64, 147; January, February, 
1951). 
®" The following action has been 
taken by the United States Court of 
Appeals for the District of Columbia 
(see review supra): 

ReversepD, November 24, 1950:— 
Woods vy. Babcock—Landlord and 
Tenant (37 A.B.A.J. 64, 147; Jan- 
uary, February, 1951). 
® The following action has been 
taken by the United States Court of 
Appeals for the Third Circuit (see 
review supra): 

REVERSED, December 20, 1950: Fe- 
lix v. Westinghouse Radio Station, 
Inc.— Libel and Slander (36 A.B.A.]. 
194, June, 1950; 37 A.B.A.J. 147, 
February, 1951). 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





When To Deduct Cost of Supplies and Materials 


# Within the past few months, both 
the Tax Court and a district court 
have deviated from a_twenty-five- 
year-old rule on when to deduct the 
cost of supplies, repair parts, mate- 
rials, etc. If these new decisions stand 
up, they offer an effective method of 
timing the purchase of such items so 
that they will provide a tax benefit 
in addition to satisfying a business 
need. 


Back in 1925, the Board of Tax 
Appeals was confronted with the fol- 
lowing situation. An accrual-basis 


150 American Bar Association Journal 


taxpayer kept a separate inventory 
of supplies in addition to its regulai 
merchandise inventory. In one tax- 
able year it invested $3,800 in sup- 
plies “to be consumed during the 
succeeding year”. The Commis- 
sioner allowed a deduction for sup- 
plies consumed during the taxable 
year, but disallowed the amount 
allocable to supplies intended for 
consumption in the next year. The 
Board upheld the Commissioner's 
disallowance on the ground that it 
more accurately reflected taxpayer's 





® The following action has been 
taken by the United States Court of 
Appeals for the Fourth Circuit: 
PETITION TO SET ASIDE FEDERAI 
[RADE COMMISSION OFDER DENIED AND 
ORDER ENFORCED, December 29, 1950: 
P. Lorillard Co. v. Fesc:rzl Trade 
Commisston—Federal Traae Com- 
mission (36 A.B.A.J. 493; June, 
1950). 
# The United States District Court 
for the Northern District of Illinois, 
on December 20, 1950, entered a 
summary judgment in favor of de- 
fendants and against plaintiffs, dis- 
missed the complaint, and continued 
in force until April 1, 1951, or until 
terminated by the Supreme Court, 
the temporary restraining order is- 
sued November 16, 1950: Radio 
Corp. of America et al. v. U.S. and 
Federal Communications Commis- 
sion—Radio Communication (36 
\.B.A.J. 1030, December, 1950; 37 
A.B.A.J. 64, January, 1951). 


income than permitting a deduction 
for all the supplies bought during 
the taxable year. (David Baird & 
Son, Inc., 2 B.T.A. 901). 

In 1927, the issue was again raised 
before the Board, this time some 
what more obliquely. The chiel 
problem was whether certain mate 
rials and supplies were properly a 
part of the production inventory so 
that they could be valued at cost o1 
market, whichever is lower. The 
Commissioner was upheld in his de- 
termination that they were not, and 
the Baird case was cited to illustrate 
the correct method of treating sup 
plies on hand to be consumed dur 
ing succeeding years. (Burroughs 
Adding Machine Company, 9 B.T.A. 
938). In its statement of facts in the 
Burroughs case, the Board, for the 
first time referred to supplies pur- 
chased for future use as “prepaid 
expenses”. Two years later, on facts 
similar to those in the Burroughs 
case, the Board repeated its descrip- 
tion of supplies and materials bought 
for use in future years as prepaid ex- 
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penses and added the alternative 
characterization of ‘deferred assets”. 
(Francisco 
B.T.A. 1062). 
In 1930, the Court of Claims fol- 
lowed the Board decisions in han- 
dling the same problem. An ac- 
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crual-basis taxpayer was in the mail 
order business. Each year it bought 
paper for its catalogue, follow-up 
circulars and other advertising mat- 
ter. The Commissioner disallowed 
a deduction of the amount paid for 
unused paper still on hand at the 
end of the taxable year, requiring 
taxpayer to carry that item in its 
assets as a deferred expense. The 
court held that he was correct both in 
excluding the paper supply from the 
merchandise inventory and in disal- 
lowing the deduction for so much of 
the supplies as were not consumed 
during the taxable year (Spiegel, 
May, Stern Company v. U. S., 37 F. 
(2d) 988). 

Treasury Regulations combined 
the rule of these early decisions with 
a somewhat more realistic approach 
toward the correct treatment of pur- 
chased but unused supplies (Section 
29.23 (a)-3). First, charges for ma- 
terials and supplies are deductible 
only to the extent “that they are 
actually consumed and used in op- 
eration during the year for which 
the return is made, provided that the 
cost of such materials and supplies 
has not yet been deducted in deter- 
mining the net income for any pre- 
vious year”. However, the Regula- 
tions make an exception for the tax- 
payer who keeps no inventories or 
records of supplies used’ (usually be- 
cause there isn’t enough of them to 
justify the record keeping). He may 
“include in his expenses and deduct 
from gross income the total cost of 
such supplies and materials as were 
purchased during the year for which 


the return is made, provided the net 
income is clearly reflected by this 
method”. 

Against this background, consider 
the decision handed down by the 
Maryland District Court in January, 
1950 (Carey Machinery & Supply 
Company, Inc. v. Hofferbert, D. C. 
Md., January 25, 1950). The accrual 
basis taxpayer was a dealer in ma- 
chinery, and intermittently issued 
catalogues. In 1945 it contracted 
with a publishing company for the 
printing of a new catalogue, with 
payment to be made in four equal 
installments. The first installment 
was paid in December, 1945, while 
the second, which became due and 
payable on December 27, 1945, was 
actually paid in 1946; the third and 
fourth payments were made in 1947, 
the year the completed catalogues 
were shipped by the publisher to the 
taxpayer. In its return for 1945, tax- 
payer deducted one-half the pur- 
chase price. 
agent disallowed the deduction, tax- 
payer shifted its contention and 
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claimed a refund based on deducting 
the entire contract price in its 1945 
return. The court granted the re- 
fund. It pointed out that no edition 
of taxpayer’s catalogue had any defi- 
nite useful life and that under ordi- 
nary accrual basis rules, the full 
contractual obligation for the cata- 
logues was deductible in 1945, the 
year it became fixed and definite. 
This seems to represent a rather 
liberal approach to the problem. 
Suppose, for example, that the cata- 
logues had been delivered in 1945. 
If taxpayer kept an inventory of the 
catalogues on hand or a record of the 
number of catalogues distributed, it 
would have been required under the 
regulations and earlier cases to 
limit its 1945 deduction to that part 
of the catalogue cost allocable to 
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catalogues distributed in 1945. It is 
not entirely clear why a different 
result should follow where the cata- 
logues haven’t even been delivered. 

Although this district court case 
seemed to be a departure from the 
established rule, a Tax Court memo- 
randum decision in October, 1950, 
took the same line of approach 
(Claussner Hosiery Co., T. C. Memo 
Dkt. No. 18624, October 17, 1950). 
In 1946, the accrual-basis taxpayer 
contracted to have certain of its ma- 
chines reconditioned. The recondi- 
tioning firm required, as part of the 
agreement, that taxpayer immedi- 
ately buy the parts necessary for the 
job even though the work might be 
done at some later time. The repair 
parts were invoiced to, and paid for 
by the taxpayer in 1946, with the re- 
conditioning firm holding on to the 
parts until it received the machines 
to be reconditioned. Taxpayer did 
not ship these machines until after 
1946. The Commissioner disallowed 
a deduction in 1946 for the cost of 
the repair parts. The Tax Court 
stated that the issue was whether the 
expenditure was deductible in the 
year the parts were acquired and 
paid for or the year they were actu- 
ally used. It then upheld the deduc- 
tion in 1946 because that is when the 
expenditure was “accrued and paid”. 

It is interesting to note that nei- 
ther of these recent decisions made 
any reference to the regulations or 
earlier line of cases, not even for the 
purpose of distinguishing them. If 
they truly represent a new trend, 
they will permit the timing of sub- 
stantial supply and material pur- 
chases to tax advantage. There is a 
strong possibility, however, that 
other courts will not go along, leav- 
ing these two cases as unusual excep- 
tions to the general rule.* 


* Contributed by committee-member Leon Gold. 
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Model Laws and Law Reform: The National Municipal League 


By John M. 


® Model laws are neither new nor 
unusual. Almost any lawyer, after a 
moment’s thought, can recall some 
contact with them. Bar and trade 
associations, for example, sponsor 
such laws. The American Law In- 
stitute’s Model Code of Evidence 
leaps to mind. But, whatever their 
age or familiarity, the remarkable 
effectiveness of model laws as aids 
to law reform makes them worthy 
of careful attention. Disciples of law 
improvement and better govern- 
ment need to be reminded that such 
a weapon is available. Just how po- 
tent a weapon they can be is strik- 
ingly illustrated by the experience 
of the National Municipal League. 


League Has Had Long Experience 

with Model Laws 

The League, a half-century old or- 
ganization without political affilia- 
tion, has a distinguished membership 
and an impressive record of service 
in the cause of improved local (city, 
county, and state) government. As 
early as 1900 and together with sev- 
eral other important reform pro- 
posals published under the title of 
A Municipal Program, the League 
promulgated a draft Municipal 
Corporations Act. This act was, first, 
the progenitor of the Model City 
Charter, the League’s best-known 
contribution to the structure of local 
government, and, second, the fore- 
runner of the whole model law pro- 
gram through which that organiza- 
tion has since exerted its influence. 
Some idea of the scope of the whole 
program can be gleaned from the 
titles: Model Bond Law, Model Ac- 
crual and Model Cash Basis Budget 
Laws, Model Liquor Control Law, 
Model Real Property Tax Collection 
Law, Model Civil Service Law (pre- 
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pared in co-operation with civil 
service organizations), Model County 
Manager Charter, Model State Con- 
stitution. The reception accorded 
some of these models repays scrutiny. 

The Model City Charter replaced 
the earlier Corporations Act in A 
New Municipal Program adopted 
by the League in 1915. Its principal 
feature was, and still is, the council- 
manager plan now familiar to every 
student of government but then 
quite new. To the influence of this 
widely-distributed Model Charter 
must be attributed, in part at least, 
the amazing spread of the council- 
manager plan in the period from 
about 1912 to the present. The 
Municipal Yearbook (1950) and the 
League’s figures on recent adoptions 
show that roughly 1,000 out of some 
6,700 municipalities now have the 
plan. 

Another model of far-reaching 
effect, comparable to that of the 
Model City Charter, is the Model 
Accrual Budget Law. Here the re- 
sults—concerned with inauguration 
of orderly budget procedures in local 
government—are not so readily trace- 
able to one source, but the influence 
of the model is generally admitted 
to be very great. 

Other degrees of influence are 
represented by the Model County 
Manager Charter and Model State 
Constitution. So far, only 16 out 
of some 3,000 counties have taken 
up the manager plan although five 
more have approximations. The 
Model State Constitution, which has 
won wide academic acclaim, has no- 
where been adopted whole, but is 
said (see introduction to 1948 edi- 
tion) to have been considered to 
some extent in all attempts at state 
constitutional revision since 1941. 


For these last two models, meager 
adoption results are highly mislead- 
ing as to actual influence exerted. 
County government is a field with 
respect to which there must be a 
more general awakening before re- 
form results can be expected. State 
constitutional change is as yet stalled 
by political problems and by difficul- 
ties of the amending process. The 
impact of League models on current 
thought in both fields is plain; the 
effects may be merely delayed. 

The effects of a model law are 
very hard to assess accurately, not 
only because other media are used 
to urge the same ideas, but also 
because such laws often operate in- 
directly. Thus, an enacted (perhaps 
incomplete) version of the model 
may well be more influential than 
the original. Borrowing from ver- 
sions two or three times removed 
from the original model is not un- 
common. Moreover, the infinitely 
varying degrees by which a model 
mzy be followed make statistics in- 
accuraie and, ultimately, impos- 
sible. But this much can certainly 
be said: in some areas it is obvious 
that the League’s model .laws have 
strongly contributed to a rapid, con- 
crete development; in others, al- 
though the influence is large and 
evident, precise results are not de- 
terminable. 

To clarify their character as in- 
struments of change, something must 
be said about the nature and appeal 
of model laws, especially as used by 
the League, and about the drafting 
problems they raise. 

The term “model” as applied by 
the League to its laws is not intended 
as a claim of perfection. It refers, 
rather, to the fact that the League's 
models represent a pooling of prac- 
tical and theoretical expert opinion, 
the best available (to the League) 
thought on the subject. It means 
that they are believed trustworthy 
working guides, giving solid, reliable 
material from which to build edifices 
like or unlike. The point is impor- 
tant, for sensible reformers and vot- 
ers will be wary of those who make 
the more grandiose claim for their 
proposals. Such a claim would go far 
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to destroy the value of model laws 
as weapons of practical reform. 


Model Laws Give Direction 
to Reform Program 
Why are model laws so effective a 
means of presenting proposals for 
reform? One reason may be that 
they appear to offer something com- 
pletely thought out, packaged and 
ready for use. The appeal is similar 
to that which bills drafted and pol- 
ished “downtown” may have for 
Congress. Legislatures, groups sup- 
porting reform, and, in fact, most 
mortals would rather have “George” 
do the work. Again, the urge to re- 
form may often be inchoate, a dis- 
satisfaction with the status quo. In 
such a situation the model affords 
something definite to work with and 
for. Moreover, a carefully drafted 
proposal in statutory form gives hope 
that gains made can be consolidated. 
The process by which the League 
arrives at a finally drafted model law 
involves appointment of a commit- 
tee, committee work, preparation of 
tentative drafts, circulation of such 
drafts among expert consultants, 
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the machinery of courtroom proced- 
ure for the noble purpose of furth- 
ering the administration of justice is 
not enough. As long as members of 
the laity are convinced that legal 
practitioners are “tricky” and that 
their machinery is “fearsome”, there 
exists a defect in the entire admin- 
istration of justice program. These 
misconceptions of the public consti- 
tute a challenge to the entire Bar— 
a challenge which must be met by 
better public relations, by the dis- 
semination of more information, by 
the processes of more education. 


But this does not mean that Device 
and Desire was created as an indict- 
ment against the profession of law. 
The slings and arrows of author 
Wickham are easily suffered. The 
volume contains enough iaw to in- 
terest the lawyer, and enough smiles 


revisions, reconsiderations, and re- 
drafts. It is a slow, exacting, drafting 
process, although by no means as 
elaborate or protracted as that dis- 
cussed in an earlier column in this 
Department (36 A.B.A.J. 419; May, 
1950) in connection with the Uni- 
form Commercial Code. 

Mention of the Code brings to 
mind the patent relation between 
model and uniform laws. Perhaps 
that relation is best explained by 
describing a uniform law as a kind 
of model law with respect to which 
uniformity between states is, in it- 
self, desirable and practicable. But 
model, unlike uniform, laws may 
also embrace matters on which uni- 
formity is not important, matters of 
special rather than general interest, 
or matters sufficiently controversial 
to make uniform passage improb- 
able. The Uniform Law Commis- 
sioners themselves have distinguished 
model and uniform laws on com-, 
parable lines. 

From the draftsman’s viewpoint, 
both types of law raise a problem 
in technique. Is the draftsman to 
assume that only the national Con- 


to provide an evening of pleasant 
relaxation. 


ALBERT P. BLAUSTEIN 


Camp Rucker, Alabama 
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stitution governs or is he to under- 
take the extensive research required 
to make a model valid under, or 
at least explicitly cognizant of, forty- 
eight state constitutions? League 
draftsmen may, of course, use their 
Model State Constitution as a point 
of departure. Whatever the solution, 
there always remains the necessity 
of annotation or modification to 
conform the model to local law, a 
necessity sometimes overlooked in 
the heat of reform. Wholesale adop- 
tion presents grave dangers that must 
be warned and guarded against. Per- 
haps a good solution to the technical 
problem is to single out three or 
four representative, widely-scattered 
state constitutions and annotate the 
original model with respect to them. 
Although this would still leave a 
job of local adaptation to be done, 
it would probably raise the more 
important constitutional “red flags” 
and would at least call the attention 
of the proponent more strongly to 
the fact that his model must be 
fitted into a background of existing 
local law before introduction into 
a local legislature. 
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their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because ot tength. The Board 


is not responsible for matters stated or 


views expressed in any communication. 





Precedents for 
Marbury v. Madison 


® It was with considerable enjoy- 
ment that I read Justice Burton’s 
scholarly paper on Marbury v. Madi- 
son printed in the October issue of 
the JouRNAL; and I am grateful that 
you offer us material of this excel- 
lence. Marshall must have enjoyed 
the delivery of this opinion as it so 
completely disarmed the great Jeffer- 
son, even though the executive's 
wishes appeared to be granted. 

Since this case is considered the 
“cornerstone of constitutional law”, 
as Justice Burton says, it is an en- 
gaging study to consider some of the 
little known precedents for this deci- 
sion which apparently were ignored 
by Marshall. If the previous cases 
were known to him it is interesting 
to speculate on why he made no 
reference to them, and to wonder 
how much they influenced this deci- 
sion. 

There were at least eight states 
that had Supreme Court decisions 
where the courts had announced the 
judicial review doctrine (North 
Carolina, New Hampshire, South 
Carolina, Virginia, Pennsylvania, 
New Jersey, Kentucky, and Mary- 
land, according to Corwin in Dec- 
trine of Judicial Review), but the de- 
cision by the Supreme Court of North 
Carolina, May, 1787, which was 
rendered several months before the 
Constitutional Convention met, and 
sixteen years before Marbury v. 
Madison, is the most significant. 
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This case (Bayard v. Singleton, 
1 Martins 42) was argued by James 
Iredell, who was later to become a 
member of the first Supreme Court 
of the United States. The state court 
adopted Iredell’s brief that the act 
of the legislature was repugnant to 
“the state constitution, and, there- 
fore, void. 

President Washington in Feb- 
ruary, 1790, appointed Iredell as- 
sociate justice of the United States 
Supreme Court (McRee, Life and 
Correspondence of James Iredell, 
Volume II.) Two years after his ap- 
pointment he wrote the president 
that in his opinion the Act of Con- 
gress of March 23, 1792, requiring 
the justices to serve as pension com- 
missioners was unconstitutional, and 
for this reason invalid (9 A Diction- 
ary of American Biography 492). 

However, it was Iredell’s concur- 
ring opinion in Calder v. Bull (3 
Dallas 386) written five years before 
Marbury v. Madison that clearly 
enunciated the principle that it is 
the Court’s responsibility to check 
the execution of a legislative enact- 
ment which violates the Constitu- 
tion. 


Is not the following language 
which he used in this case direct and 
emphatic enough to set a precedent? 


If any act of Congress or of the 
legislature of a state violates those 
constitutional provisions, it is un- 
questionably void, though I admit 
that as the authority to declare it 
void is a delicate and awful nature, 
the court will never resort to that 


authority but in a clear and urgent 

case [page 182]. 

In another part of the opinion he 
continues with the line of argument 
later used by Marshall: 

There are but two lights ii which 
the subject can be viewed: 

1. If the legislature pursue the 
authority delegated to them, their acts 
are valid. 

2. If they transgress the boundaries 
of that authority, their acts are in 
valid. In the former case they ex- 
ercise the discretion vested in them by 
the people, to whom alone they are 
responsible for the faithful discharge 
of their trust; but in the latter case, 
they violate a fundamental law, which 
must be our guide whenever we are 
called upon as judges to determine 
the validity of a legislative act. 

Even though Iredell was not on 
the Court when Marshall was ap- 
pointed (Iredell died in 1799 at the 
age of 48, and was succeeded by Al- 
fred Moore of North Carolina—the 
lawyer who opposed Iredell in the 
Singleton case), Marshall must have 
been aware of this case that an- 
nounced the principle of judicial 
review. (Marshall and Iredell car- 
ried on a correspondence (McRee, 
opus cit.) and Marshall tried at least 
one case before Justice Iredell (Ware 
v. Hylton, 3 Dallas 199, in which Ire- 
dell praised Marshall's oratory.) 

Perhaps it is because Justice 
Chase, who wrote the first opinion 
in the Calder case, refused to pass 
upon this point that Marshall 
ignored it. (Chase commented: 
“without giving an opinion 
whether the court has jurisdiction 
to decide that any law made by Con- 
gress contrary to the constitution 
of the United States is void, I am 
fully satisfied that this court has no 
jurisdiction to determine that any 
law of any state legislature, contrary 
to the constitution of such state, is 
void.”’) 

Too, possibly because the issue of 
the authority of the Court to declare 
unconstitutional an act of Congress 
was not squarely before the Court, 
the decision of Iredell was over- 
looked. 

This does not completely explain, 
however, why no reference was made 
to these two important cases—one in 
which the great constitutional schol- 
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ar, James Iredell, was the lawyer 
and in the other, the judge. 

Perhaps on some other occasion, 
Justice Burton will comment on 
these somewhat obscure cases and 
thereby continue the revival of in- 
terest in the background of Marbury 
v. Madison. 


Junius L. ALLISON 
Chicago, Illinois 


Anti-Communist Oath 

Should Not Be Compulsory 

® From pages 971-972 of the No- 
vember JOURNAL we learn that at 
their last Annual Meeting the Assem- 
bly and the House of Delegates re- 
solved that the proper authorities 
“be requested to require each mem- 
ber of [the] Bar, within a reason- 
able time and periodically there- 
after, to file an affidavit stating 
whether he is or ever has been a 
member of the Communist Party or 
... of any organization that espouses 
the overthrow . of the United 
States Government, or the govern- 
ment of any of the states . . . of the 
United States . . .”. I do not suppose 
that any one of the four gentlemen 
from the Lone Star State who in- 
troduced this resolution would think 
of “periodically” asking some other 
lawyer of his acquaintance whether 
that lawyer is now violating, or ever 
has violated, his oath of office. Yet 
that is precisely the question which 
they say they want somebody else 
to ask me, and to ask “periodically” 
of every member of this Association 
and of every lawyer in the United 
States. 


Every one of us took, upon his 
admission to practice, an oath to 
support and defend the Constitu- 
tion of the United States and of his 
own state. Obviously, without vio- 
lating these oaths, he cannot join 
an organization which espouses the 
overthrow of these Constitutions— 
neither can he subscribe to the prin- 
ciples of the Communist Party as 
these are set forth in the report of 
Schneiderman v. United States, 320 
U.S. 118, 197-207. I also venture to 
think that he cannot, consistently 
with the spirit of these Constitu- 
tions, call in question—without mak- 





ing any charge or offering any evi- 
dence—the integrity of the least of 
his brethren of the Bar. 

Most of us—I like to think all of 
us—took the oaths on admission 
with hopefulness and with pride. 
Perhaps it would be as well if each 
one of us were called upon to repeat 
these oaths publicly from time to 
time. If so, I say let us do it after the 
manner of free men joining together 
in a reaffirmation of faith. Let us 
not make a petty inquisition, re- 
flecting fear and distrust of our fel- 
low lawyers, out of a ceremony 
which should be the expression of 
an abiding conviction and of re- 
newed confidence in ourselves and 
in the law which we serve. 

GerorcE K. GARDNER 
Harvard University 
Cambridge, Massachusetts 
[ EDITORS' NOTE: For the views of other 
members of the Association on this sub- 
ject, see page 123. The policy of the Asso- 
ciation, as expressed by the resolution 
adopted by the Assembly and the House 
of Delegates, is explained in an editorial 
on page 128.] 


Finds McLaren Review 
“Too Sweeping” 


® I read, first with great interest and 
then with increasing sorrow, the arti- 
cle in the March issue of the JOURNAL 
by William G. McLaren. My interest 
was in the article’s presumed topic— 
the economics of Adam Smith. My 
concern is with the great amount of 
space devoted to vilifying a monu- 
mental contribution to American 
scholarship, the fifteen volume En- 
cyclopedia of the Social Sciences. 

Allow me to review the assertions 
of Mr. McLaren and the statements 
he freely quotes as infallible, then to 
supplement them with pertinent 
facts denied the reader. 

In this manner the attorney or 
judge who has in the past relied up- 
on the Encyclopedia as a competent 
authority will not be frightened away 
from its use by Mr. McLaren's fer- 
vent, but irrelevant, dislike for Pro- 
fessor Max Lerner. 

1. Assertion. Genially quotes Mr. 
McLaren from the book of one 
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George S. Montgomery, Jr.: 
The Encyclopedia of the Social 
Sciences is “the most perfect illustra- 
tion available of the extreme to which 

a determined group of collectivists 

are resorting in the endeavor to sub- 

vert and corrupt the minds of Amer- 
ican youth”. 

Pertinent Facts Denied The Read- 
er. Characterized in the American 
Economic Review (25:499) as “co- 
lossal and unique in scope and cath- 
olicity,” the idea for what became 
the Encyclopedia of the Social 
Sciences originated in the early twen- 
ties with the American Sociological 
Society. The interest in preparing as 
broad a contribution to the scholar- 
ship of social sciences as possible be- 
came a reality when sponsorship and 
direction were assumed by ten profes- 
sional organizations including the As- 
sociation of American Law Schools, 
the American Statistical Association, 
the American Political Science As- 
sociation, and others. 

Members of the Encyclopedia’s 
Board of Directors include such emi- 
nent conservatives as John j. Raskob, 
Walter Wheeler Cook, Owen D. 
Young, Carlton J. H. Hayes and Silas 
Strawn. 

2. Assertion. It is significant that 
nowhere in the entire fifteen volumes 
do you find “the views of any pro- 
ponent of American capitalism, in- 
dividualism, or free enterprise”. In 
selecting the authors for the various 
subjects treated in this Encyclopedia, 
it is noted that the preparation of all 
“key subjects” has been assigned to 
writers having well recognized anti- 
capitalistic views. 

Pertinent Facts Denied The Read- 
er. A quick survey of the volumes 
suffices to answer this sweeping state- 
ment. Well known American editors 
and contributors Mr. McLaren con- 
veniently overlooks include Roscoe 
Pound, who was the law editor; Ed- 
win G. Nourse of the Brookings In- 
stitute, who was one of the econom- 
ics editors; and Charles A. Beard, 
who was one of the political science 
editors. Pound made many contribu- 
tion including those on “Contract”, 
“Common Law” and “Jurispru- 
dence”. Nourse contributed articles 
on “Agricultural Policy” and “Agri- 


February, 1951 * Vol. 37 155 














































Views of Our Readers 


culture Economics 


(U.S.)” among 
others. A long list of distinguished 
contributors, conservative and_ lib- 
eral, includes Frederick Hayek, Lev- 
erett S. Lyon Zechariah Chafee, 
Quincy Wright and Sheldon Glueck. 

Assertion, The topic of capitalism 
is allotted not to any American econ- 
omist. . . 

. the editorial staff of the En- 
cyclopedia has sinned against the de- 
tached, scientific viewpoint by select- 
ing contributors solely on the basis 
of ideological prejudices. That these 
contributors are of foreign birth or 
citizenship is not the important point. 
It is the invariable alien nature of 
their ideology. 

Pertinent Facts Denied the Read- 
er. No evidence whatsoever is cited 
or exists to support the claim that 
editors, Pound, Nourse, Beard and 
all others were motivated by any 
such “alien motive”, whatever that 
may mean. Stated Louis Shores in 
Basic Reference Books (Chicago, 
American Library Association, 1939, 
p. 284), a text which librarians in- 
form me is considered authoritative 


by their graduate professional 
schools: 
“Outstanding scholars from all 


parts of the world have signed their 
names to individual articles. Since the 
work is American, scholars in this 
country were given preference when 
their reputation was at least equal 
to that of any one abroad. When the 
foreign scholar was more outstanding, 
however, he was always asked to write 
the article in his native tongue to be 
subsequently translated for the En- 
cyclopedia.” Scholarship, when the 
chips are down, is not given to geo- 
graphical nor ideological considera- 
tions. 

4. Assertion. In naming the En- 
cyclopedia a “trojan horse”, the 
names of all of the editors are over- 
looked except that 

We have Professor Max Lerner, 

(who we are graciously informed was 

born in Minsk, Russia) an ardent col- 

lectivist, as Editor-in-Chief of the En- 

cyclopedia. . . 

Pertinent Facts Denied the Read- 
er. Any one troubling to open a 
single volume discovers that the 
Editor-in-Chief was not Lerner but 
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the late Dr. Edwin R. A. Seligman 
‘and that the associate editor is Dr. 
Alvin Johnson. Dr. Lerner is listed 
as Managing editor in the first vol- 
ume only, assistant editor in several 
volumes and is unlisted in still 
others. (It will be recalled that the 
whole discussion of the Encyclopedia 
is initiated by virtue of the author's 
displeasure with Mr. Lerner’s intro- 
duction to an editor of Adam Smith’s 
Wealth of Nations.) The one word 
label used to characterize Mr. Lern- 
er’s political and social beliefs is too 
vague for agreement or argument. 


Mr. McLaren’s assessment of the 
Encyclopedia of Social Sciences has 
been summarized as completely as 
possible. He has cited the choice of 
three contributors, one part-time 
editor and two sentences in the arti- 
cle on “labor’—these represent the 
sole facts upon which Mr. McLaren 
chooses to base his indictment. 

One may ask—why bother to pro- 
test against an article criticizing an 
encyclopedia? My reasons are briefly 
these: 


1. The Encyclopedia of the Social 
Sciences is such a universally recog- 
nized reservoir of scholarship that 
its importance to attorneys and 
judges cannot be underestimated. It 
has very recently been cited in deci- 
sions of the United States Supreme 
Court, several state supreme courts, 
and in innumerable briefs and legal 
periodicals which have come into my 
hands. Thus I do not feel that an 
attack which discards all critical 
faculties, standards and evidence is 
a true representation of legal scholar- 
ship and ingenuity. It should not 
stand unanswered in the pages of 
the JouRNAL! 

2. We who oppose a Communist 
society believe we should conserve 
our efforts for intelligent attacks up- 
on what may genuinely constitute 
a threat to our way of life, rather 
than spend energy in tirades against 
outstanding intellectual efforts which 
have become accepted as real con- 
tributions to American thought. 







Agreed that Mr. McLaren may dis- 
agree with some of the contributions. 
So do the rest of us lawyers and social 
scientists. But we must guard against 
permitting our disagreement with 
parts to lead us to condemn the 
whole as communistic and alien. 
Such sweeping condemnations of 
a work well-known to the bar are 
easily refuted by a few “pertinent 
facts”. They should be. 
Rosert C. SORENSEN 


The University of Nebraska 
Lincoln, Nebraska 


Who Determines 
“Mentally Defectives'’? 


® Mr. Harold R. McKinnon, of the 
San Francisco Bar, in “The Secret 
of Mr. Justice Holmes” [36 A.B.A.]. 
261; April, 1950] denies the legal 
right to practice eugenic steriliza- 
tion. Mr. Kenneth C. Sears, of the 
University of Chicago, disagrees and 
indicates that a “legal philosophy” 
that wouid prevent sterilization does 
not appeal to him. Well, let us see. 

The human brain developed over 
millions of years. It did not reach an 
even level in all peoples, naces and 
families at an even time. For ex- 
ample, when the geometers of Alex- 
andria were accurately calculating 
the circumference of the earth there 
were people like unto the ancestors 
of Mr. Justice Holmes who were liv- 
ing in caves, dressed in the skins of 
animals and trying to count the 
number of their toes. By the stand- 
ards of the Alexandrians these an- 
cestors would be classified as “mental 
defectives” not for only three gen- 
erations in succession but for thirty- 
three generations. Nevertheless, in 
the interim to the present time, the 
progeny of these ancestors have sur- 
passed in mental attainment the 
progeny of the Alexandrians. 

Who, therefore, is to say that one 
person shall sterilize another? Only 
the “social scientists” would advo- 
cate such a thing and they are not 
very social and not at all scientific. 

Joun D. WARREN 
Nashua, New Hampshire 
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OUR YOUNGER LAWYERS 


Richard H. Bowerman, Secretary and Editor-in-Charge, New Haven, Connecticut 








Reserve Mobilization Policy 


® One of the most pressing problems 
confronting the lawyer is this: In 
the event of general mobilization or 
recall to active duty in the case of 
Reservists, how much time will be 
allowed me to wind up my business 
affairs? A collateral question most 
certainly will be: When and if re- 
called (or drafted), will my legal 
ability and experience be utilized? 

During the week of the 1950 Amer- 
ican Bar Association Annual Meet- 
ing in Washington, D. C., the Junior 
Bar Conference established the War 
Readjustment Committee to look in- 
to these questions and other related 
matters affecting lawyers. 

Up to this time, the Department 
of Defense had announced no over- 
all, integrated policy with regard to 
the deferment of Reservists, in gen- 
eral, or to the recall of lawyers to 
active duty, specifically. Our com- 
mittee arranged conferences with 
representatives of the various Services 
and were given certain information 
which was used for the basis of an 
article intended for publication in 
the November issue of the AMERICAN 
Bar ASSOCIATION JOURNAL. On Oc- 
tober 23, 1950, however, the Secre- 
tary of Defense released to the press 
a comprehensive memorandum ad- 
dressed to the Secretaries of the 
Army, Navy and Air Force, outlin- 
ing the policy governing call or 
order to active duty of Reservists. 
The purpose of this memorandum 
was to establish an orderly, effective 
and equitable procedure for the 
further mobilization of the nation’s 
military reserve forces. 

The Civilian Components Policy 
Board, which met in October, 1950, 
agreed that in order to obviate the 
uncertainty with which both the em- 
ployer and the Reservist employee 
were confronted, and to eliminate 
or reduce to a minimum the inequi- 


ties in the recall of Reservists to 
active duty, the following policy 
should be implemented insofar as 
the exigencies of each Service per- 
mitted: 

(1) To the extent that present 
military conditions permit, each Serv- 
ice should publish a policy allowing 
a Reservist called to active duty at 
least thirty days between the time he 
is called and the date on which he 
must report for active duty. 

(2) Each Service should determine 
its manpower requirements six 
months in advance of recall and 
should promulgate and issue instruc- 
tions to the respective procurement 
agencies to screen those to be re- 
called. After consideration of defer- 
ment criteria, sufficient personnel 
based upon grade, rank, and MOS 
shall be notified and selected to fill 
Reserve requirements. All Reservists 
not so selected will be notified 
through press and radio releases that 
recall to active duty, unless they have 
been sent notice of possible recall, 
is at least four months remote unless 
there is a material change in military 
requirements. This, in effect, gives 
every Reservist at least five months’ 
notice of his recall to active duty. 
The same selection and notice to or- 
ganized units of the Reserve will be 
provided by all Services. 

In a parallel memorandum, Secre- 
tary Marshall directed that the vari- 
ous Armed Services screen the 
Reserve lists to eliminate as soon as 
practicable those not available for 
extended active duty. 

The Civilian Components Policy 
Board agreed that the nation is in a 
state of partial mobilization, possibly 
extending over a period of many 
years and creating manpower prob- 
lems which in many ways might be 
more difficult than all-out mobiliza- 
tion. This situation compels sound 


utilization of our human resources 
as well as the conservation of our 
physical and financial resources, and 
it is therefore of the utmost im- 
portance to obtain up-to-date infor- 
mation on the Reservists of each 
Service. 

It is pointed out in this memo- 
randum that there are probably a 
number of Reservists who, for physi- 
cal or other valid reasons, will not be 
available for extended active duty 
and that by obtaining such informa- 
tion in advance of general mobiliza- 
tion, greater training capabilities 
will be ascertained and an unneces- 
sary drain on the Treasury will be 
eliminated. 


A further policy was announced 
that each Service would keep those 
Reservists recalled to active duty in- 
voluatarily only until Selective Serv- 
ice and voluntary methods can meet 
the requirements and/or until the 
involuntary Reservists and units 
have reached a maximum state of 
training. 

Although the over-all policy above 
described applies generally to all 
Reservists, this Committee has been 
assured that, in the case of lawyers, 
additional deferment (in excess of 
five months) will be made on an in- 
dividual basis and consideration will 
be given to “hardship” cases includ- 
ing the instances where lawyers must 
terminate their business affairs prior 
to returning to duty. Reserve lawyers 
called to active duty who need defer- 
ments should apply in writing to 
their designated superiors for as 
much time as is necessary to ter- 
minate civilian affairs. These requests 
will not be considered unless they 
are actually received after the Re- 
servists have been ordered to report 
to active duty. It is believed, how- 
ever, that in most instances the five 
months allowed will be adequate for 
most Reservists to wind up their 
business affairs. To the extent that 
additional time, however, is abso- 
lutely necessary, Reservists’ requests 
should be addressed as follows: 


Army—Requests for additional de- 
lay in call to active duty should be 
made through the unit commander 
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or unit instructor to the Command- 
ing General of the Army Area in 
which the Reservist resides. 
Navy—Requests for additional de- 
lay in call to active duty by Naval 
Reserve officers should be addressed 
to the Chief, Bureau of Naval Per- 
sonnel. Nonaviators will send their 
requests via the Naval District Com- 
mandant. Aviation officers will send 
their requests via the Chief of Naval 
Air Reserve Training, Naval Air Sta- 
tion, Glenview, Illinois. 
Marines—All requests for addi- 
tional delay in call to active duty 
must come from the _ individual 
through the chain of command start- 
ing with the local inspector-instruc- 


tor or the local commanding officer. 
The Marine and Navy policies re- 
garding time to settle civilian affairs 
are very similar. 

Air Force—Requests for additional 
delay in call of Air Force Reservists 
should be made to the headquarters 
of the numbered Air Force for the 
area in which the Reservist resides. 

National Guard—Requests for ad- 
ditional delay in call of Army and 
Air Force National Guardsmen 
should be made to the Adjutant Gen- 
eral of the state concerned. 

On the question of utilization of 
lawyers by the Armed Forces, the 
policy was set forth in a letter dated 
December 22, 1950, from Secretary 





Paul B. DeWitt 
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® The national moot court com- 
petition, sponsored by the Commit- 
tee on Junior Bar Activities of The 
Association of the Bar of the City 
of New York of which Alfred P. 
O'Hara is the Chairman, was won 
by the Georgetown University Law 
School. The runner-up was the Uni- 
versity of Kansas School of Law. 
Yale Law School won the award for 
the best brief. 

Associate Justice Robert H. Jack- 
son, of the United States Supreme 
Court, was Presiding Justice of a 
court of six judges to choose the 
winning team. No decision was 
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given on the law, but the students 
were judged on their oral presenta- 
tion. The other members of the 
court were Judge Albert Conway of 
the Court of Appeals, Judge Harold 
R. Medina of the United States Dis- 
trict Court, Chief Judge John Biggs, 
Jr., of the United States Court of 
Appeals for the Third Circuit, The 
Right Honorable Sir Frank Soskice, 
K. C., Solicitor General of England, 
and Whitney North Seymour, Presi- 
dent of The Association of the Bar. 

The students arguing for George- 
town were Everett J. Olinder and 
Vincent A. Pepper. Benjamin Foster 
and Keith Wilson argued for the 
University of Kansas. A summary of 
results in the earlier rounds of the 
competition follows: In the first 
round Georgetown University Law 
School defeated Northeastern Uni- 
versity School of Law, Albany Law 
School defeated Chicago-Kent Col- 
lege of Law, University of Oklahoma 
School of Law defeated University 
of Notre Dame College of Law, and 
Yale Law School defeated Temple 
University School of Law. In the sec- 
ond round Georgetown defeated 
Yale, Brooklyn Law School was de- 
feated by Albany Law School, Uni- 


Marshall to Cody Fowler, President 
of the American Bar Association. 
The letter reads as follows: 

The War Readjustment Commit- 
tee is prepared to assist any member 
of the American Bar Association 
who has applied for a deferment to 
terminate his affairs. However, this 
Committee should not be consulted 
unless the Reservist’s initial request 
for additional deferment is rejected. 
It is recognized that in many in- 
stances the letter requesting defer- 
ment may not explain fully the 
Reservist’s position and the liaison 
committee will request a reconsidera- 
tion of a case by officials in the De- 
partment concerned. 


versity of Kansas School of Law de- 
feated University of Virginia De- 
partment of Law, and the University 
of Kentucky College of Law de- 
feated the University of Oklahoma. 
In the semifinal round Georgetown 
defeated Albany, and Kansas de 
feated Kentucky. 

The twelve teams competing in 
the competition were selected from 
over forty law schools which com- 
peted in regional competitions spon- 
sored by the Boston Bar Association, 
the District of Columbia Bar Asso- 
ciation, the Philadelphia Bar Asso 
ciation, The Southwestern Legal 
Foundation, the Younger Members’ 
Section of the Illinois State Bar As- 
sociation, and the Bar Association of 
St. Louis. 

All schools argued a case entitled 
“John Fayerweather v. Henry Wet- 
more and Rain Control, Inc.” which 
involved a complaint that the de 
fendant through the use of a “rain 
maker” removed moisture from the 
clouds moving over the plaintiff's 
lands, with the result that the plain- 
tiff’s crops and farm produce were 
damaged. 

The success of the competition 
insures its continuance as an annual 
activity of The Association of the 
Bar and more than forty schools 
have already indicated their desire 
to participate in next year’s com- 
petition. 


———®————- ‘ 













it 





# The Akron Bar Association has a 
highly organized Speakers’ Bureau 
which in the interest of public serv- 
ice has supplied in one year over 
150 lawyers who spoke before civic 
and church groups and in the public 
schools. All speakers in the Bureau 
are required to be fully prepared on 
the subjects listed. The Chairman 
of the Speakers’ 
Scanlon. Mr. 
committee offers ninety-eight sub- 


Committee is 
Charles Scanlon’s 
jects, carefully selected for variety. 
Some of the subjects available are 
“Military Justice—War Crimes”, “A 
Journey Through West Indian Is 
lands”, “Wills Save Time and Mon- 
ey”, “The Child and the Divorce 
Court”, “Firearms in American His- 
tory”, “Books of Mormon Ushers, A 
Century of Progress”, “Psychology of 
Salesmanship”, “So You Pay Taxes”, 
“Don’t Sign Your Name!”, “Early 
Historic Corners of Akron”, ‘The 
Etiquette of Divorce”, “Instrument 
Flying”, “Righting the Wrong”, 
“Vocational Rehabilitation”, “Tak- 
ing Politics Out of the Judiciary”, 
“Mexico, Our Southern Neighbor”, 
and “Courts and Human Nature”. 

In addition to the Speakers’ Bu- 
reau, the Committee on Public Re- 
lations of the Akron Bar has de- 
veloped a unique mock trial pro- 
cedure for business, church or school 
groups that is both instructive and 
entertaining. The procedure is this: 
Prior to the date of the “trial”, an 
“incident” is staged and two members 
of the organization to be entertained 
become involved in a bitter squab- 
ble. Five or six “witnesses” are pres- 
ent. The “trial” is an outcome of 
this incident and the participants 
are members of the group to be en- 
tertained. The jury is drawn from 
the audience, some of the panel 
challenged for cause (one or two 
having witnessed the incident) and 
dismissed. 

——- --- 

® Fight of the ten candidates elected 
for endorsement by the Judicial 
Campaign Committee of the Cleve- 
land Bar Association were successful 
in being returned to office. The 
Campaign Committee placed 384 
column inches of advertising in the 


three daily newspapers and had ad- 
vertisements also in thirty of the 
suburban papers. In addition, 75,000 
pieces of direct mail literature were 
sent to the voters in the Cleveland 
area and members of the Association 
distributed 25,000 campaign cards. 

The Association’s ticket was sup- 
ported by the Chamber of Com 
merce, the Junior Chamber of Com- 
merce and the Academy of Medicine. 
Most gratifying of all to the Judicial 
Committee was the total vote on 
the judicial ticket in Cuyahoga 
County. Although recently the num- 
ber voting on contested judicial of- 
fices has been as low as 40 per cent 
of the total vote in the gubernatorial 
election, the percentage has been 
steadily increasing to the point that 
84 per cent of the voters who went 
to the polls cast a nonpartisan bal- 
lot for the top runner in the judicial 
election. John S. Pyke is Chairman 
of the Judicial Campaign Committee. 


—— — 





® The Law Society of Massachusetts 
has merged with the Massachusetts 
Bar Association. Tire name of the 
Law Society will be perpetuated in 
“the Law Society Scholarship Fund” 
which has been established by the 
Massachusetts Bar Association with 
the Law Society funds that were on 
hand when the merger was com- 
pleted. 





oe - 

® In November the Detroit Bar As- 
sociation launched a Lawyer Refer- 
ence Service. Originally it had been 
intended that a member of the Asso- 
ciation should spend one-half day 
per week in the offices of the Asso- 
ciation to take care of the telephone 
calls from persons who had heard of 
the Service. However, as soon as the 
public learned of the establishment 
of the Service, it became necessary 
to have a full-time employee. 

In the first week the Service was 
announced to the public approxi- 
mately sixty cases were referred. 
They reflected a cross-section of legal 
practice embracing such fields as 
corporate law, negligence, domestic 
relations and property matters. Four 
hundred members of the Detroit Bar 
Association have enrolled as mem- 


Bar Activities 


bers of the referral panels. Freder- 
ick McGraw is chairman of the com- 
mittee establishing the Service. 
sinenbisilgpinihinniba 

" The Bar Association of Nassau 
County, New York, Inc. voted unan- 
imously at its regular meeting held 
in November, 1950, to approve and 
sponsor the incorporation of a Legal 
Aid Society for Nassau County. 

A number of leading citizens of 
Nassau County who are engaged in 
manufacturing, banking and other 
vocations have been invited by the 
incorporators to set up the Society 
and will be elected to the Board of 
Directors of the corporation. 

Offices have been obtained in Min- 
eola, New York, for the Society's use. 
A full-time lawyer and office staff 
will be hired .to carry on the work 
of the Society. It is planned to have 
the Society in full operation during 
the early part of 1951. 

a 
=" The Committee on Continuing 
Legal Education of the American 
Law Institute collaborating with the 
American Bar Association reports 
the following recent activities: 

The largest and most enthusiastic 
audience on record attended the two- 
day lecture series offered in Atlanta 
at the mid-winter meeting of the 
Georgia Bar Association on Decem- 
ber 7 and 8, 1950. Lecturers on 
“Trial Techniques” were Philip 
Werner Amram, Washington, D.C.; 
Joseph S. Lord III, Philadelphia; 
Francis X. Busch, Chicago; and 
Jerry Giesler, Los Angeles. Discus- 
sion from the floor was led by H. 
Holcombe, Jr., Albany, Georgia, and 
Vance Custer, Bainbridge, Georgia. 
The last lecture on the “Conduct 
of Bankruptcy and Arrangement 
Proceedings” was given by John E. 
Mulder, of Philadelphia. The pro- 
gram was under the chairmanship 
of G. Arthur Howell, Jr., Atlanta. 

The annual winter lecture series 
sponsored by the Philadelphia Bar 
Association is now in progress, on 
the general subject of “Problems of 
Federal Legislation”. It includes 
lectures on the “Federal Social Se- 
curity Act” by Nicholas A. Stock- 
man, Philadelphia; “the Revenue 


February, 1951 * Vol. 37 159 








































































Bar Activities 


Act of 1950”, Allan H. W. Higgins, 
Boston; “Labor Relations Law”, 
Kenneth Souser and Edward Davis, 
Philadelphia, Burton A. Zorn, New 
York City; the “Federal Employers’ 
Liability Act”, Joseph S. Lord III, 
Philadelphia; and the ‘Federal Tort 
Claims Act”, Guy K. Baird, Phila- 
delphia. Mark E. Lefever, of Phila- 
delphia, is chairman of the commit- 
tee in charge. 

A two-day institute on “Legal 
Problems in Tax Returns” and 
“Estate Planning” was given in Jack- 
son, Mississippi, on November 23 
and 24, 1950. The speakers were 
Professor William J. Bowe, Nash- 
ville, Tennessee; Furman Smith, 
Atlanta, Georgia; and Randolph 
Thrower, Atlanta, Georgia. 

Institutes on “Legal Problems in 
Tax Returns” were given as follows: 

Charlotte, North Carolina, De- 
cember 6, sponsored by the Mecklen- 
berg County Bar Association; Chair- 
man J. Spencer Bell. The speakers 
were Lipman Redman and William 
H. Deck, of Washington, D. C. 

Washington, D. C., December 16, 
sponsored by the Bar Association of 
the District of Columbia; Chairman, 
Bryce Rea, Jr. The speakers were 
Joseph W. Price III, James A. Moore 
and Herman Krekstein, of Phila- 
delphia. 

Fargo, North Dakota, December 
2, sponsored by the North Dakota 
State Bar; Chairman, Ronald Davies. 
The speakers were Laurens Williams, 
of Omaha, Nebraska, and Jack R. 
Miller, of Sioux City, Iowa. 

Tifton, Georgia, January 12, 1951, 
sponsored by the Georgia Bar As- 
sociation; Chairman, Randolph 
Thrower of Atlanta. The speakers 
were Louis Regenstein, John H. Bo- 
man, Jr., and Joseph B. Brennan, of 
Atlanta, Georgia. 

The successful series of institutes 
sponsored by the Lycoming County 
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Bar Association in Williamsport, 
Pennsylvania, last year under the 
leadership of Clyde Williamson is 
being continued to include the 
“Pennsylvania Fiduciaries Act”; Oc- 
tober 11, 1950; speaker, Roland 
Fleer, of Norristown, Pennsylvania. 
“Basic Accounting for Lawyers”; No- 
vember 8, 1950; speaker, Barton E. 
Ferst, of Philadelphia. “The Trial of 
a Negligence Action”; December 13, 
1950; speaker, Joseph S. Lord III, of 
Philadelphia. “Legal Problems in 
Tax Returns”; January 10, 1951; 
speakers, Joseph W. Price III and 
Charles S. Jacobs, of Philadelphia. 
Institutes on “Organizational Prob- 
lems of Small Businesses” and “Fam- 
ily Law” will be held in February 
and March, 1951, respectively. 

A series of three institutes was 
conducted by the Montgomery 
County Bar Association in Nor- 
ristown, Pennsylvania, with Henry 
S. Miller acting as chairman. The 
institutes included “The Drafting of 
Partnership Agreements”, October 
25, 1950; speakers, James A. Sutton 
and George Craven, of Philadelphia. 
“Basic Accounting for Lawyers”, 
November 29, 1950; speakers were 
Barton E. Ferst and T. H. Carroll, 
of Philadelphia. “Labor Relations 
Law”; December 13, 1950; speakers 
were Marcus Manoff and John H. 
Archer, of Philadelphia. 

“Lifetime and Testamentary Es- 
tate Planning” was the subject of 
the first series of institutes in James- 
town, New York, on December 2, 
1950, under the leadership of Ger- 
ald A. Herrick, of Falconer, New 
York. The speakers were Professor 
Joseph H. Murphy, of Syracuse Uni- 
versity Law School, and William 
Parsons, of New York City. 

An institute on “Lifetime and 
Testamentary Estate Planning” was 
held in Washington, D. C., spon- 
sored by the Bar Association of the 
District of Columbia on January 13, 


1951, under the chairmanship of 
Bryce Rea, Jr. Speakers were Ber- 
nard Lentz and George Craven, of 
Philadelphia, and William Parsons, 
of New York City. A further insti- 
tute on the “Drafting of Partnership 
Agreements” and the “Conduct of a 
Partnership Business” will be held 
in February. 

A six-lecture tax course is being 
currently sponsored by the Milwau- 
kee Bar Association under the lead- 
ership of Samuel Goldenberg to in- 
clude the following: January 16, 
1951, “Legal Problems in Tax Re- 
turns”, by Sherwin T. McDowell, of 
Philadelphia; and “Forms of Busi- 
ness Organization and the Tax 
Laws”, by Emory S. Naylor, Jr., of 
Chicago. January 23, 1951, “Estate 
Planning”, by Lloyd W. Kennedy 
and Hubert L. Will, of Chicago. 
January 30, 1951, “Corporate Re- 
organizations and Readjustments”, 
by William M. Emery, of Chicago; 
and “Procedure Before the Bureau 
of Internal Revenue”, by Lewis D. 
Spencer, of Chicago. 

A new series of four institutes is 
being conducted by the York County 
Bar Association in York, Pennsyl- 
vania, with Horace G. Ports as chair- 
man. It will include “Legal Prob- 
lems in Tax Returns” on January 
8, 1951, with Charles S. Jacobs and 
Joseph W. Price III, as speakers. 

A two-day institute to include 
“Legal Problems in Tax Returns”, 
“Basic Accounting for Lawyers and 
Pretrial Practice” will be held in 
Richmond, Virginia, on February 
22 and 23, 1951, under sponsorship 
of the Virginia State Bar with David 
Nelson Sutton as chairman. 

The Committee on Continuing 
Legal Education also co-operated 
during the fall in an institute on 
“Trial Practice” in Salt Lake City, 
and institutes on “Legal Problems in 
Tax Returns” in Indianapolis, De- 
troit and Madison, Wisconsin. 
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A NTITRUST LAWS-—Three 
provocative papers originally pre- 
pared for the Round Table on Trade 
Regulation at the recent annual 
meeting of the Association of Ameri- 
can Law Schools are presented in the 
December issue of The George 
Washington Law Review (Vol. 19— 
No. 2) under the title of “Divestiture 
as a Remedy Under the Federal 
Anti-Trust Laws”. Professor  S. 
Chesterfield Oppenheim in his intro- 
ductory article, “Economic Back- 
ground” (pages 120-131), points out 
that the present economic analysis of 
“workable” competition is inade- 
quate for any final, objective answer 
to problems of divestiture as a reme- 
dy for antitrust violations but voices 
the hope that the economists will 
someday emerge with a workable 
body of mutually accepted knowl- 
edge in this practical sphere. Sig- 
mund Timberg, chief of the judg- 
ment and judgment enforcement sec- 
tion of the Antitrust Division, pre- 
sents in very generalized terms, “Some 
Justifications for Divestiture” (pages 
132-146). Mr. Timberg presumably 
represents the viewpoint of a govern- 
ment attorney (although not neces- 
sarily the official views of the Depart- 
ment of Justice) and appears quite 
ready at this time to throw in his lot 
with that category of current anti- 
trust economists which he terms 
“market structuralists’, as against 
the so-called “market behaviorists”’. 
Jerrold G. Van Cise (pages 147-155), 
representing the private practitioner, 
urges extreme caution in the current 
“nostalgic crusade” against bigness, 
pointing out essentially that divesti- 
ture is am extreme remedy under cir- 
cumstances in which both the law 
and the economic facts are unknown 
even to the experts in these respec- 


tive fields. (Address: The George 
Washington Law Review, George 
Washington University, Washington, 
D. C.; price for a single copy: $1.00.) 


e ONTRACTS — “Seller's Recov- 
ery When Buyer Repudiates Before 
Completion of Manufacture”: In a 
note in the November issue of Uni- 
versity of Pennsylvania Law Review 
(Vol. 99—No. 2; pages 229-244) 
E. H. Heisler discusses the problem 
of proof of lost profits in such cases 
in light of the general rule of Sec- 
tion 64 (4) of the Uniform Sales Act, 
which provides that the seller’s dam- 
ages are to be fixed at the time of the 
breach. Computing lost profit by 
subtracting costs incurred at the 
time of breach from the contract 
price places a burden of proving 
manufacturing costs on the seller 
which often serves to defeat recovery. 
The use of no-cancellation and liqui- 
dated damage clauses to protect the 
seller is discussed, as well as are the 
provisions of the new Uniform Com- 
mercial Code allowing the seller 
greater freedom to complete and re- 
sell the goods. (Address: University 
of Pennsylvania Law Review, Law 
School, University of Pennsylvania, 
Philadelphia 4, Pa.; price for a single 
copy: $1.00.) 


INTERNATIONAL LAW— 
“The Constitutional Structure of the 





Editor’s Note 


United Nations”: In the November 
issue of the Nebraska Law Review 
(Vol. 30—No. 1; pages 11-20) Sir 
Hartley Shawcross, Attorney General 
of Great Britain, outlines succinctly 
the organization and practice of the 
United Nations, contrasting these 
with the League of Nations. The 
distinguished author concludes that 
the main reason why the United Na- 
tions Charter cannot be properly ap- 
plied is because the great powers are 
at loggerheads; “if they were not at 
loggerheads, the Charter, though not 
an ideal instrument, could be very 
easily adapted to the needs of the 
modern world”. (Address: Nebraska 
Law Review, College of Law, Uni- 
versity of Nebraska, Lincoln 1, Neb.; 
price for a single copy: $1.00.) 


Lasor LAW—“Federalism and 
Labor Relations” (64 Harvard Law 
Review, pages 211-245; December, 
1950) by Professor Archibald Cox 
and Marshall J. Seidman, and “Con- 
stitutional Limitations on the Reg- 
ulation of Union and Employer Con- 
duct” (49 Michigan Law Review, 
pages 191-212; December, 1950), by 
Professor Charles O. Gregory, both 
deal with the impact of federal labor 
regulation on the state power to 
regulate labor relations. The article 
by Cox and Seidman is a full presen. 
tation of the limitations on state 
jurisdiction in dealing with ques- 
tions of representation, employer un- 
fair labor practices, employee con- 
certed activities and the terms and 
enforcement of collective bargaining 
agreements. This article contains a 
valuable discussion of the policy con- 
siderations which must be brought 
to bear in this field, for, as the au- 
thors point out, answers are not 
forthcoming simply by virtue of the 





Members of the Association who wish to obtain any article referred to should 


make a prompt request to the address given with remittance of the price stated. If 


copies are unobtainable from the publisher, the Journal will endeavor to supply, 


at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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courts’ stating that they are drawing 
the line between federal and state 
power where Congress drew it—for 
it is the practice of Congress to avoid 
this decision and, in turn, to leave 
this problem to the courts. The au- 
thors “argue for a large area of ex- 
clusive federal authority in order to 
permit the development of a unified 
labor relations program”, leaving 
the development of local responsi- 
bility and experimentation to those 
industries whose effect upon inter- 
state commerce is so slight that the 
Federal Government either has no 
authority or chooses not to exercise 
its authority thereover. Professor 
Gregory covers the same field, but 
adds to his excellent discussion a 
consideration of the state regulation 
of picketing in the light of the doc- 
trine of Thornhill v. Alabama, 310 
U. S. 88 (1940), that peaceful picket- 
ing is constitutionally protected free 
speech, and a sortie into the consti- 
tutional implications of state anti- 
strike statutes where Congress is not 
deemed to have already occupied the 
field. (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00; 
Michigan Law Review, Law School, 
University of Michigan, Ann Arbor, 
Mich.; price for a single copy: $1.00.) 


Procepure — FEDERAL 
COURTS—“Discovery of Trial Prep- 
arations in the Federal Courts”: This 
article by Charles R. Taine in the 
December issue of the Columbia Law 
Review (Vol. 50—No. 8; pages 1026- 
1064) is a valuable contribution to 
the trial lawyer’s reference material. 
The author takes up briefly the his- 
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(Continued from page 92) 


of the abyss, but an acceptance of 
waters deep and swift. The pariah 
must secure 40 per cent to be sure 
of election, but having done so he 
can prevail over two normal candi- 
dates whom a divided majority of 
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torical background of the discovery 
problem prior to the Federal Rules, 
and discusses the recent process of 
adjustment by the courts and under 
the amended Rules whereby the effi- 
cacy of the tradiiional objections to 
discovery has been greatly dimin- 
ished. The discussion is then orient- 
ed around the case of Hickman v. 
Taylor, 329 U. S. 495 (1947), the key 
concepts of what constitutes the 
“work product of the lawyer” and of 
what is the showing of “good cause” 
necessary before such matters can be 
made the subject of discovery being 
taken up in turn. The conclusion 
drawn is that the Hickman case “ap- 
pears to be working successfully” and 
has been, under the middle course 
which is being steered by the courts, 
“the basis of desirable developments 
in the field of federal procedure”. 
(Address: Columbia Law Review, 
Kent Hall, Columbia University, 
New York 27, N. Y.; price for a 
single copy: $1.00.) 


WwW ILLS—The Fall, 1950, issue of 
the Law Forum of the College of 
Law, University of Illinois (Vol. 
1950—No. 3) is devoted to a sympo- 
sium on “The Drafting of Wills in 
I}linois”. While most of the articles 
are directed specifically to Illinois 
lawyers and will not constitute a ref- 
erence manual for cases in other 
jurisdictions, they will be of general 
interest to the entire Bar because of 
their integrated approach to and 
treatment of the particular subject 
matter. One article, “Functions and 
Ethical Problems of a Lawyer in 
Drafting a Will”, by John S. Miller 
(pages 415-441), is of direct concern 


60 per cent would prefer above him. 
The Fathers held a firm repugnance 
to a first election which might even- 
tuate in the ascendency of an in- 
considerable or an obnoxious mi- 
nority of alien, subversive or totali- 
tarian principle, or of unprincipled 
demagoguery. They came over to 
the electoral system because they 
grasped that it would be more apt 
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to all lawyers, as it deals with the 
many and varied aspects of the pro. 
fessional responsibility of the attor- 
ney toward the client who wishes a 
will to be drawn. The other articles 
are: “Mechanics of Drafting a Will”, 
by J. G. Thomas (pages 325-340); 
“Provisions for Trusts and Powers 
of Appointment”, by Austin Flem- 
ing (pages 341-377); “Distributive 
Provisions of Wills”, by Roswell H. 
Chrisman (pages 378-391); “Execu- 
tors and Trustees”, by R. B. Mans- 
field (pages 392-414). (Address: Law 
Forum, 315 Altgeld Hall, University 
of Illinois, Urbana, IIl.; price for a 
single copy: $1.00.) 


WwW ORKMEN’S COMPENSA 
TION—A case note on, Hitaffer v 
Argonne Co., 183 F. (2d) 811 (C. A. 
D. C., 1950), a case of apparent im- 
portance to lawyers working in the 
compensation field, appears in the 
Fall, 1950, issue of the Corneli Law 
Quarterly (Vol. 36—No. 1; pages 
148-156). The two issues directly de- 
cided in favor of the plaintiff, the 
right of a wife to sue for loss of 
consortium due to injuries sustained 
by her husband and the barring of 
such an action against the husband's 
employer by an exclusive liability 
clause in the compensation statute 
expressly extending to the “wife” of 
the employee, are discussed and an- 
notated, as is also the consequent 
problem of whether the employer's 
liability is covered by the standard 
workmen’s compensation insurance 
policy. (Address: Cornell Law Quar- 
terly, College of Law, Cornell Uni- 
versity, Ithaca, N. Y.; price for a 
single copy: $1.25.) 


to produce majorities than would 
direct popular voting—it has failed 
to produce an electoral majority 
only once, while some of the great- 
est Presidents, and others mediocre, 
have failed to obtain popular ma- 
jorities. It has twice, and only twice 
produced electoral majorities for 
candidates who would have failed 
under a popular plurality rule. The 
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Fathers were not bigots. They had 
no wish to bind us to inalterable 
forms. But they did not shape or 
take their measures lightly. If they 
had been able to foresee us and our 
environment, would they have done 
as they did, as Senator Lodge and 
his predecessors of the 1870's pro- 
posed, as the Senate has disposed, 
or otherwise? 

Senator Lodge states his case in 
the words quoted. The Fathers seem 
not to have thought of popular run- 
off elections—not surprising, since 
they were not prescribing initial 
popular elections either of President 
or of electors. We have experience of 
run-off elections, and of primaries 
which make regular elections run- 
offs in fact. There is nothing in the 
experience to generate a passion for 
them in presidential elections, and 
perhaps hardly enough to warrant 
a dispassionate concurrence in Sen- 
ator Lodge’s reprobation of them. 


Nothing Can Guarentee 
That There Will Be a Majority 
The gist of Senator Lodge’s com- 
plaint against the reference of the 
eventual election to the House—and 
it would happen more frequently 
under his rules and a majority re- 
quirement—is that people are against 
it, just as some are against any de- 
vice proposed, even the Lodge 
amendment. It were vain to labor 
descriptions of the evils imputed to 
eventual election by the House. If 
they be as grave as it is hinted they 
are—though both men chosen by the 
House rank as great Presidents— 
that part of the Constitution ought 
to be changed even if all else is re- 
tained changeless; for there is 
nothing in the Constitution, and 
nothing can be inserted into it, 
which will insure that every election 
will produce a majority of electoral 
votes upon the first impression. Sen- 
ator Lodge lodged no protest when 
the Senate forbade low-plurality 
elections, and set up a new forum for 
eventual elections, one stuffed with 
fascinating possible complications, 
not thoroughly explored in the de- 
bate preceding its adoption. 

There is another mode of resolv- 
ing initial minorities into acceptable 
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Table | 
1880—LopcE RuLeEs WouLp DEFEAT PoPpULAR VOTE LEADER 
Garfield Hancock Others 
ere . 4,454,416 4,444,952 318,883 
— in percentages 48.82 47.75 3.43 
— in electoral equivalents 178.305 177.926 12.674 
Anti TGR = i666 AB 214 155 0 
— in percentages 57.99 42.01 0 
Lodge System Votes ... 175.499 181.747 11.682 
— in percentages 47.56 49.25 3.29 
Table Il 
1948—As UsuAL, ErrHeR SysTEM ELECTS THE SAME CANDIDATE 
Dewey Truman Thurmond Wallace 
etal. 
Popular Vote .......... 21,981,924 24,105,828 1,166,548 1,416,974 
— in percentages 45.164 49.528 2.397 2.911 
— in electoral equivalents 239.820 263.000 12.730 15.450 
pn Pree ee 189 303 39 0 
— in percentages 35.593 57.062 7.345 0 
Lodge System Votes.......... 221.654 258.131 38.727 12.345 
— in percentages 41.754 48.625 7.295 2.326 





majorities. Senator Lodge does not 
mention it. It is thoroughly consist- 
ent with the first branch of his plan. 
It was implicit in some of the debate 
of 1787—the idea of having a genuine 
electoral college, all electors meeting 
in a single place. That would have 
allowed for successive votes in elec- 
tions when no candidate should re- 
ceive a majority in the first—as would 
have been possible in elections by 
the Congress; as happened in Jeffer- 
son’s election by the House; as might 
happen if we should adopt the mod- 
ified Lodge plan and have another 
division like that of 1860; as has 
been the ancient practice in Papal 
elections; and as has been the prac- 
tice in the national party conven- 
tions which have largely taken into 
their unofficial hands, in advance 
of formal elections, the functions in 
which the purpose of the electoral 
college is frustrated by state seg- 
mentation. They feared cabal and 
dreaded the expense of assembling 
electors from all the states in one 
place. Imagine their dumbfounded- 
ness at the maneuvering before and 
in the course of two, three, or more 
national conventions every election 
year. Picture them as reading the 
expense vouchers thereof. Reveal. to 


them the ease and rapidity with 
which their namesakes gather from 
the remotest parts of the expanded 
United States, in furtherance of pur- 
poses less consequential than the 
election. 

The Fathers were capable of 
changing their minds, and did so 
whenever they were convinced of 
the wisdom of a change in course. 
Suppose that they had had as much 
history to consult as we, and would 
concede that a maverick, minority 
candidate would seldom be able to 
divide the majority so hopelessly 
as to outstrip all rivals and gain the 
Presidency. Their view would be, 
however, that it is precisely in ex- 
treme and infrequent occasions that 
the safeguard of a majority is in- 
sistently needed, and that the Chief 
Magistracy should never become the 
sport of chance or the forfeit of 
default. They would not counte- 
nance further exaltation of “Divide 
and Conquer” as a maxim of politi- 
cal strategy. They would not believe 
that even in America is the two 
party system eternally secure, or that 
it is a waste of ingenuity to provide 
means and opportunities for the 
coalescence betimes of groups which 
a. disciplined’ and unscrupulous 
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minor faction might be able and 


eager to scatter upon a first on- 
slaught, and to overcome separately. 

The rift between the ground where 
the Fathers stood and that to which 
the plurality feature of the Lodge 
amendment would carry us is wide 
and deep, and cannot be ignored or 
straddled. To one inclined to agree 
with the Fathers about dangers in- 
herent in elections by inconsiderable 
minorities, the change appears as 
one from comparative security to 
a bog of uncertainty. The aban- 
donment of the ancient footing is 
fraught with changes so serious and 
so unprobed as to overshadow the 
other and pleasing change in the 
Lodge amendment, which attracts 
the whole attention of press and 
speakers. 

It may well be that many Ameri- 
cans, sharing Senator Lodge’s care 
to have presidential elections reflect 
the popular sentiment as nearly as 
it may be gathered while retaining 
also the reflections of states and 
state populations, sharing also his 
belief in an even-handed division 
within each state instead of making 
jack-pot prizes of electoral delega- 
tions, and sharing the wish to re- 
move the eventual election from 
the House of Representatives, would 
yet oppose that part of the Lodge 
amendment which would open the 
White House to an outlandish can- 
didate upon whom no majority of 
Americans or of any body of rep- 
resentative Americans could be 
brought to unite, despite an adven- 
titious plurality of either popular 
or electoral votes. They would glad- 
ly see Senator Lodge new-model the 
amendment of 1877-78, nearer the 
Fathers’ ideas, not jettisoning the 
majority requirement. He would 
then deserve no opposition save from 
irreconcilable Jacksonians who will 
have direct national popular elec- 
tion, and nothing short of it. He 
would be able to count upon support 
where he will meet determined op- 
position so long as he adheres to the 
plurality innovation. 

The remedy has been noticed in 
the foregoing mention of a genuine 
electoral college, rather than the 


The Reform of Presidential Elections 


164 American Bar Association Journal 


inchoate and inert thing miscalled 
by that name. It would require the 
continuation of the choice of elec- 
tors in person—and so long as the 
prohibition against Senators’ and 


‘Representatives’ being electors does 


not disable them from controlling 
or striving to control nominations 
by party conventions, it might be 
just as well to discard the pro- 
hibition. Interstate apportionment 
would be retained. The intrastate 
division of voting power among elec- 
tors chosen as supporters of partic- 
ular candidates or parties, the heart 
of the Lodge system, would be fitted 
to personal electors. For practical 
purposes it would not carry frac- 
tionalization of electoral votes to the 
pointless extreme of the model from 
the Hayes administration. In none 
of the elections examined (unless 
1900) did the outcome turn on thou- 
sandths, or on hundredths, or even 
on tenths of votes. All fractions might 
have been disregarded, or variously 
treated, without deranging the bal- 
ance among candidates. To facilitate 
workability with personal electors, 
one would avoid all fractions with- 
out impairing substantial accuracy 
in the divisions. Jt can be done. 

The reconstituted electoral col- 
lege would not be an irresponsible 
body, nor yet a lifeless rubber stamp. 
The whole college ought to meet 
together, just as national nominat- 
ing convention delegates do. Such 
a meeting would be a_ vivifying 
function, and there are two ineradi- 
cable contingencies in which a vital 
electoral college would be of the 
utmost value. One has been dis- 
cussed. When the first vote by the 
electors should not produce a ma- 
jority they would simply vote again, 
if need be again and again, as the 
House voted thirty-six times to 
break the Jefferson-Burr tie. There 
is already a _ constitutional rule 
which can be adapted to prevent 
undue prolongation of deadlocks. 
The electoral college can be brought 
to a choice in fewer ballots than has 
been the accepted expectancy in 
many a party convention. 


The second contingency has never 
happened in the history of the Pres- 


idency, though an uncomfortably 
good phantom of it once appeared. 
In 1872 Liberal Republicans and 
Democrats nominated Horace Gree- 
ley to run a hopeless race. Having 
lived to see a majority of Grant elec- 
tors appointed, Greeley straightway 
died, before the electors cast their 
votes. In the official election all but 
three of the electors chosen to sup- 
port the deceased editor scattered 
their votes. Those three voted for 
his shade. In the canvass the Con- 
gress rejected the ballots for the 
manless name. In that election it 
made no difference in the outcome, 
since Grant had in his own right a 
majority more than ample. But sup- 
pose that we should have to deal 
with a counterpart situation under 
the Lodge amendment in its present 
version. The popular election would 
be official and final. And suppose 
that on its eve death should surprise 
the landslide favorite, too late for 
another name to be selected or placed 
on ballots. If the sound precedent 
of not counting votes for the dead 
should govern, the choice would de- 
volve by default on the living run- 
ner-up, of another party—a travesty 
upon the first object of the Lodge 
system. Only under a_ strained, 
doubtful, and improper rule ignor- 
ing the fact of death and falsely 
declaring the election of the non- 
living could the Norris amendment 
be twisted to preserve the office for 
the more numerous party, by de- 
volution upon the Vice President 
Elect upon the failure of qualifica- 
tion by the fallen leader. Vice Pres- 
idential candidates are not always 
persons who could win a presiden- 
tial nomination in their own right 
—or an election against any but the 
feeblest of opponents—could Hobart 
have bested Bryan in 1896? The 
possibilities latent here should give 
pause to the thoughtful. If the 
Lodge amendment be modified so as 
to preserve the electoral college, to 
restore function to it, and if electors 
be then selected with at least as 
much care as delegates to national 
party conventions are chosen, the 
country will have a body prepared 
to deal with the eventuality. 
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The Problem of Family Support 
(Continued from page 96) 


show the probable existence of a 
duty of support and if they do he 
sends the petition and a copy of 
the act to a court of the responding 
state to which the husband has fled 
or in which he has property (Section 
11). That court will then take the 
steps necessary to obtain jurisdiction 
of the husband or his property, will 
hold a hearing (Section 12) and if 
the court finds that a duty of support 
exists, may order the defendant to 
furnish support (Section 13) and will 
transmit a copy of its order to the 
court in the initiating state (Section 
14). To enforce compliance with its 
orders the court may subject the de- 
fendant to such terms and conditions 
as it may deem proper, may require 
him to furnish bond or make peri- 
odic payments or, in case of refusal, 
may punish him for contempt (Sec- 
tion 15). It has the duty to transmit 
to the initiating court any payments 
it receives and upon request to fur- 
nish a certified statement of those 
payments (Section 16). The initiat- 
ing court must receive and disburse 
these payments (Section 17). 

This simple two-state procedure 
can be carried out with a minimum 
of expense to the family or the state 
—the usual court costs and postage 
for the transmission of papers and 
money. Yet it preserves due process, 
for each party pleads in his own 
court. Provisions covering other de- 
tails of procedure have been kept 
out of the act so that the usual rules 
for obtaining jurisdiction, for carry- 
ing on the procedure and for appeals 
may be held to govern. 

The corresponding procedure is 
covered in Section 6 of the New York 
Act. In that act the petitioner must 
be a resident of the county where 
action is begun. Of course this would 
be the normal court and no incon- 
venience would appear in most cases. 
But no reason is perceived why this 
proceeding should be subject to a 
special rule or be put in the strait- 
jacket of a local action. To do so 
would mean the denial of relief in 
a few cases. Accordingly the Uniform 
Reciprocal Enforcement of Support 


Act simply provides for jurisdiction 
in a named court (Section 9) and the 
existing rules for venue and juris- 
diction will govern. 

In setting up the two state pro- 
cedure the New York Act inadvert- 
ently prescribes rules for both states 
involved. For example, it is provided 
in Section 6(d) that the judge in 
the responding state shall fix a time 
and place for a hearing, in Section 
6 (e) that the petitioner’s representa- 
tive in the responding state shall 
appear and represent the petitioner, 
in Section 6 (h) that the court in the 
responding state shall resume its 
hearing under certain conditions 
and in Section 6(j) and (m) that 
the court in the responding state 
shall punish respondent, etc. This 
would be all very well if the legis- 
lature of the State of New York 
had any power to make orders for 
judges or persons in other states. 
But New York, like the island of 
Tobago, cannot legislate for the 
world. 

The Uniform Act contains cor- 
responding provisions but in each 
case is careful to limit its commands 
to judges and persons over whom it 
has power to legislate. The result 
is obtained by the simple device of 
addressing the commands to “the 
court of this state when acting as 
an initiating state” (Sections 11 and 
17) and then to “the court of this 
state when acting as a responding 
state” (Sections 12 to 16). This con- 
forms to the legislative jurisdiction 
of each state and avoids an evident 
incongruity that might indeed en- 
danger the constitutionality of the 
act. The Uniform Reciprocal En- 
forcement of Support Act has two 
important features that are entirely 
absent from the New York Act. 

First, it contains provisions for 
criminal enforcement. While from a 
practical point of view these are not 
nearly so important as the provisions 
for civil enforcement, yet there is 
no reason why the deterrent effect 
of criminal penalties should not re- 
main in the picture. This part of the 
act (Sections 4, 5 and 6) does not 
create new penalties but implements 
the criminal statutes already in exist- 


The Problem of Family Support 


ence by providing that the criminal 
may be extradited without proof 
that he was in the demanding state 
at the time of the commission of 
the crime or that he has fled there- 
from. This removes the two chief 
existing obstacles to effective extra- 
dition. At the same time the act 
provides that the criminal may be 
relieved of extradition if he submits 
to the jurisdiction of the court and 
complies with its order of support. 
The effect will be to encourage the 
obligor to discharge his duties volun- 
tarily and thus save the state the ex- 
pense of extradition and prosecution. 


Secondly, the Uniform Reciprocal 
Enforcement of Support Act pro- 
vides that whenever the state or a 
political subdivision thereof has fur- 
nished support to an obligee it may 
invoke the provisions of the act ior 
the purpose of securing reimburse- 
ment of expenditures so made (Sec- 
tion 8). This is one of the most im- 
portant provisions of the act. With- 
out it many poor dependents through 
inertia or a lack of interest in the 
welfare of the state might fail to 
exercise their rights under the act 
and thus continue to draw support 
money from the public purse. With 
this provision in the law the state 
itself can act to protect the interest 
of its taxpayers. It is hoped that this 
provision will be the means by which 
the several states may be able to re- 
capture at least a part of the $200,- 
000,000 now being spent on families 
on relief where the father is absent 
from home and not supporting the 
children. 

Further detailed comparison of 
the two acts is unnecessary. The 
points noted cover what the National 
Conference of Commissioners on 
Uniform State Laws has determined 
to be “useful suggestions for the im- 
provement of the legislation” pro- 
posed by the Council of State Govern- 
ments and now in force in eleven 
states. No one would claim that the 
Uniform Reciprocal Enforcement of 
Support Act is perfect. But its pro- 
visions, though hammered out on the 
anvil of compromise, constitute a 
real improvement which, it is hoped, 
will justify widespread adoption. 
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The Problem of Family Support 


Part I 
General Provisions 

SEecTION 1, Purposes. The purposes of 
this act are to improve and extend by 
reciprocal legislation the enforcement 
of duties of support and to make uni- 
form the law with respect thereto. 

SecTION 2. Definitions. As used in this 
act unless the context requires otherwise, 

(1) “State” includes any state, terri- 
tory or possession of the United States 
and the District of Columbia in which 
this or a substantially similar reciprocal 
law has been enacted. 

(2) “Initiating state” means any state 
in which a proceeding pursuant to this 
or a substantially similar reciprocal law 
is commenced. 

(3) “Responding state’ means any 
state in which any proceeding pursuant 
to the proceeding in the initiating state 
is or may be commenced. 

(4) “Court” means the (here insert 
name) court of this state and when the 
context requires, means the court of any 
other state as defined in a substantially 
similar reciprocal law. 

(5) “Law” includes both common and 
statute law, 

(6) “Duty of support” includes any 
duty of support imposed or imposable 
by law, or by any court order, decree or 
judgment, whether interlocutory or final, 
whether incidental to a proceeding for 
divorce, judicial (legal) separation, sepa- 
rate maintenance or otherwise. 

(7) “Obligor” means any person ow- 
ing a duty of support. 

(8) “Obligee” means any person to 
whom a duty of support is owed. 

Section 3. Remedies Additional to 
Those Now Existing. The remedies 
herein provided are in addition to and 
not in substitution for any other reme- 
dies. 

Section 4. Extent of Duties of Sup- 
port. The duty of support imposed by 
the laws of this state or by the laws of 
the state where the obligee was present 
when the failure to support commenced 
as provided in Section 7 and the reme- 
dies provided for enforcement thereof, 
including any penalty imposed thereby, 
bind the obligor regardless of the pres- 
ence or residence of the obligee. 

Part Il 
Criminal Enforcement 

Section 5, Interstate Rendition. The 
Governor of this state (1) may demand 
from the Governor of any other state 
the surrender of any person found in 
such other state who is charged in this 
state with the crime of failing to provide 
for the support of any person in this 
state and (2) may surrender on demand 
by the Governor of any other state any 
person found in this state who is charged 
in such other state with the crime of 
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failing to provide for the support of a 
person in such other state. The pro- 
visions for extradition of criminals not 
inconsistent herewith shall apply to any 
such demand although the person whose 
surrender is demanded was not in the 
demanding state at the time of the com- 
mission of the crime and although he 
had not fled therefrom. Neither the de- 
mand, the oath nor any proceedings for 
extradition pursuant to this section need 
state or show that the person whose sur- 
render is demanded has fled from jus- 
tice, or at the time of the commission 
of the crime was in the demanding or 
the other state. 

Section 6. Relief From the Above 
Provisions. Any obligor contemplated by 
Section 5, who submits to the jurisdic- 
tion of the court of such other state and 
complies with the court's order of sup- 
port, shall be relieved of extradition for 
desertion or non-support entered in the 
courts of this state during the period 
of such compliance. 


Part Il 
Civil Enforcement 


Section 7. What Duties are Enforce- 
able. Duties of support enforceable un- 
der this law are those imposed or im- 
posable under the laws of any state 
where the alleged obligor was present 
during ‘the period for which support is 
sought or where the obligee was present 
when the failure to support commenced, 
at the election of the obligee. 

Section 8. Remedies of a State or 
Political Subdivision Thereof Furnish- 
ing Support. Whenever the state or a 
political subdivision thereof has fur- 
nished support to an obligee it shall 
have the same right to invoke the pro- 
visions hereof as the obligee to whom 
the support was furnished for the pur- 
pose of securing reimbursement of ex- 
penditures so made. 

SecTIon 9. How Duties of Support Are 
Enforced. All duties of support are en- 
forceable by action (petition) (proceed- 
ing) (complaint) irrespective of relation- 
ship between the obligor and obligee. 
Jurisdiction of all proceedings here- 
under shall be vested in the (here in- 
sert title of court desired). 

Section 10. Contents of Petition 
(Complaint) for Support. The petition 
(complaint) shall be verified and shall 
state the name and, so far as known 
to the plaintiff (petitioner) (complain- 
ant), the address and circumstances of 
the defendant (respondent) and his de- 
pendenis for whom support is sought 
and all other pertinent information. 

Section 11. Duty of Court of This 
State as Initiating State. If the court 
of this state acting as an initiating state 
finds that the petition sets forth facts 





from which it may be determined that 
the defendant (respondent) owes a duty 
of support and that a court of the re- 
sponding state may obtain jurisdiction 
of the defendant or his property, he 
shall so certify and shall cause certified 
copies of the petition (complaint), the 
certificate and an authenticated copy of 
this act to be transmitted to the court 
of the responding state. 

SECTION 12. Duty of the Court of This 
State as Responding State. When the 
court of this state, acting as a respond- 
ing state, receives from the court of 
an initiating state the aforesaid copies, 
it shall (1) docket the cause, (2) notify 
the [here insert the name of the official 
charged with the duty of carrying on 
the proceedings], (3) set a time and 
place for a hearing, and (4) take such 
action as is necessary in accordance with 
the laws of this state to obtain juris- 
diction. 

Section 13. Order of Support. If the 
court of the responding state finds a 
duty of support, it may order the de- 
fendant (respondent) to furnish support 
or reimbursement therefor and subject 
the property of the defendant (respond- 
ent) to such order. 

Section 14. Responding State To 
Transmit Copies to Initiating State. The 
court of this state when acting as a 
responding state shall cause to be trans- 
mitted to the court of the initiating 
state a copy of all orders of support or 
for reimbursement therefor. 

Section 15. Additional Powers of 
Court. In addition to the foregoing 
powers, the court of this state when 
acting as the responding state has the 
power to subject the defendant (re- 
spondent) to such terms and conditions 
as the court may deem proper to assure 
compliance with its orders and in par- 
ticular 

(a) To require the defendant (re- 
spondent) to furnish recognizance in 
the form of a cash deposit or bond of 
such character and in such amount as 
the court may deem proper to assure 
payment of any amount required to be 
paid by the defendant (respondent). 

(b) To require the defendant (re- 
spondent) to make payments at speci- 
fied intervals to the clerk (probation 
department) (bureau) of the court or 
the obligee and to report personally to 
such clerk (probation department) 
(bureau) at such times as may be 
deemed necessary. 

(c) To punish the defendant (re- 
spondent) who shall violate any order 
of the court to the same extent as is 
provided by law for contempt of the 
court in any other suit or proceeding 
cognizable by the court. 

Section 16. Additional Duties of the 
Court of This State When Acting as a 
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Responding State. The court of this 
state when acting as a responding state 
shall have the following duties which 
may be carried out through the clerk 
(probation department) (bureau) of 
the court: 

(a) Upon the receipt of a payment 
made by the defendant (respondent) 
pursuant to any order of the court or 
therwise, to transmit the same forth- 
with to the court of the initiating state, 
and 

(b) Upon request to furnish to the 
court of the initiating state a certified 
statement of all payments made by the 
defendant (respondent) . 

SecTION 17. Additional Duty of the 
Court of This State When Acting as an 


Legal Profession v. 
Regimentation 


(Continued from page 103) 


subsidized legal aid program and de- 
clared in its resolution: 

The legal profession will not be 
free and independent if it is depend- 
ent upon government handouts cr 
subsidies. 

The resolution closed by resolv- 
ing:1? 

That it is the primary responsibility 
of the legal profession as a part of its 
high tradition of service to the public, 
as an expression of its devotion to the 
ideal of equal justice for all, and in 
order to forestall the threat to indi- 
vidual freedom implicit in growing 
efforts to socialize the legal profes- 
sion, to assume, through its bar asso- 
ciations and in conjunction. with other 
social and welfare agencies, the lead- 
ership in establishing and maintain- 
ing adequate organized legal aid facil- 
ities in all parts of the country. 
Judge Augustus N. Hand, in 

speaking to the Legal Aid Society of 
New York in 1946, observed: 

The inevitable alternative to legal 
aid which, because of its encroach- 
ment upon the legal profession and 
its bureaucratic tendencies, I hope 
will not come to pass, is some form 
of socialized law. 

Chief Justice Arthur T. Vander- 
bilt expressed a similar viewpoint 
when he recently said: 

It is refreshing to see the lawyers 
of the country assuming more respon- 
sibility for Legal Aid as one of the 
obligations of members of the bar, both 
individually and collectively. In so 
doing they are constantly reminding 
us that we need not necessarily sur- 
render to the easy but dangerous 


Initiating State. The court of this state 
when acting as an initiating state shall 
have the duty which may be carried 
out through the clerk 
department) (bureau) of the court to 
receive and disburse forthwith all pay- 
ments made by the defendant (respond- 
ent) or transmitted by the court of the 
responding state. 

Section 18. Evidence of Husband and 
Wife. Laws attaching a privilege against 
the disclosure of communications be- 
tween husband and wife are inappli- 
cable to proceedings under this act. 
Husband and wife are competent wit- 
nesses (and may be compelled) to testify 
to any relevant matter, including mar- 
riage and parentage. 


course of accepting government sub- 

sidies. 

The press of the United States has 
also noted this growing tendency. 
Such newspapers as the New York 
Herald Tribune, the Chicago Trib- 
une and the Post-Intelligencer, of 
Seattle, have become concerned be- 
cause (1) ofthe direct attempt to ob- 
tain a federal subsidy of the legal 
profession in this country, and (2) 
the impact of the British Legal As- 
sistance Act. The editorial thinking 
of the press is crystallized in the fol- 
lowing statement from the Seattle 
Post-Intelligencer:'8 


Having socialized the medical serv- 
ices, with results far from beneficial, 
Great Britain is now “nationalizing” 
the practice of law along parallel lines. 

In this setup, the courts take the 
place of hospitals; instead of panels 
of doctors, there are panels of lawyers; 
“clients” correspond to “patients”— 
and, in either instance, the govern- 
ment pays the bills. 

Ostensibly voluntary in both pro- 
fessions, the companion systems are 
subtly compulsory. 

The criticism of our failure to take 
affirmative action is not limited to 
those lawyers who support federal 
aid for legal assistance. Fortune Mag- 
azine, in a comparatively recent ar- 
ticle entitled “The U. S. Bar”; begins 
with this statement, “Shakespeare re- 
corded the suggestion that all law- 
yers be killed, with which notion the 
colonies of Massachusetts and Vir- 
ginia compromised by putting their 
bars out of business.” Fortune ac- 
knowledges that “lawyers are the 
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[Section 19. Rules of Evidence. In any 
hearing under this law, the court shall 
be bound by the same rules of evidence 
that bind the (here insert the name of 
some court in the state that has relaxed 
the requirement that the technical rules 
of evidence must be followed, such as 
the Juvenile Court, the Domestic Re- 
lations Court) .] 

SecTION 20, Severability. If any pro- 
vision hereof or the application thereof 
to any person or circumstance is held 
invalid, such invalidity shall not affect 
other provisions or applications of the 
act which can be given effect without 
the invalid provision or application, and 
to this end the provisions of this act 
are declared to be severable. 


liaison between society and its organ- 
ized administration”, and, after a 
few uncomplimentary references, ob- 
serves: “Were they not already here, 
lawyers might have to be invented.” 
After a nationwide survey among 
lawyers, the article concludes that 
“the bar seems to be under some 
compulsion to change in order to 
survive”. 

Our late Chief Justice Stone, 
whom all of us respect, when speak- 
ing on “The Public Influence of the 
Bar”, commented: 

No tradition of our profession is 
more cherished by lawyers than that 
of its leadership in public affairs. .. . 
Yet candor would compel even those 
of us who have the most abiding 
faith in our profession to admit that 
in our time the Bar has not main- 
tained its traditional position of pub- 
lic influence and leadership. 

The legal profession may be justly 
proud of its many contributions, in- 
cluding raising the standards of legal 
education and the improvement of 
the administration of justice. How- 
ever, I firmly believe that we are on 
the threshold of a movement by our 
enemies, assisted by the indifferent 
and apathetic members of our pro- 
fession, to change the entire struc- 
ture and concept of our noble pro- 
fession, which, if accomplished, will 
regiment our independence to that 
of dependence. Only an independent 
Bar and Judiciary can function effec- 
tively. The members of our profes- 





12. See 36 A.B.A.J. 971; November, 1950. 
13. Seattle Post-intelligencer, November 15, 
1950, 
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sion in England seem to think they 
can trust their government to main- 
tain such independence. One lead- 
ing solicitor, a member of the gov- 
erning Council of the Law Society, 
recently stated in his paper before 
the International Bar Association:'* 


Our feeling in England is that we 
could trust our Government, what- 
ever it might be, to allow the legal 
profession to be independent, for all 
political parties in England hold 
strongly to the view that an essential 
feature of democracy is an_ inde- 
pendent legal profession. 

Can we trust our government in 
the creation of a bureau or agency to 
finance and supervise a nationwide 
plan of legal assistance? Speaking for 
myself, I am eternally opposed to 
any federal subsidy for legal assist- 
ance. The law office of an independ- 
ent practitioner is the proper place 


Supreme Court and 


Migratory Divorce 


(Continued from page 110) 


within her borders and power in 
each state to validate, by legislation, 
property settlements, marriages and 
other consequences of such decrees.** 
In a dissenting opinion Justice Rut- 
ledge argued that the Constitution 
says nothing about domicile, that 
the concept has been imported by 
judges, and that it should be aban- 
doned as a basis of divorce jurisdic- 
tion.*8 He also urged that, in any 
event, the Court should not permit 
invalidation of the decrees in other 
states on proof other than that avail- 
able on a direct review.® Justice 
Black, dissenting with Justice Doug- 
las, contends that the divorces and 
marriages were valid in Nevada, that 
for this reason they were entitled to 
full faith and credit, that the de- 
cision makes domicile a purely fed- 
eral question whereas, in his view, 
it is a state question, and that the 
ex parte determination of residence 
made by -the Nevada court should 
have been accepted as final.7° 


The Legal Profession versus Regimentation 
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for any worthy and unfortunate citi- 
zen to receive necessary legal assist- 


- ance in solving his problems. Mr. 


Justice Jackson has well said, “the 
law office is the vestibule to the 
courts”. His language in Hickman 
v. Taylor further emphasizes this 
point of view.15 
It too often is overlooked that the 
lawyer and the law office are indispen- 
sable parts of our administration of 
justice. Law-abiding people can go 
nowhere else to learn the ever-chang- 
ing and constantly multiplying rules 
by which they must behave and to ob- 
tain redress for their wrongs. 
Socialization of the medical profes- 
sion in England, the British Legal 
Aid Act, the proposal of national 
health service by the President, the 
state-controlled legal profession be- 
hind the Iron Curtain, the proposal 
of the Lawyers Guild for federal 


The Sherrer and Coe Cases 
[Domicile Unnecessary Where 
Defendant ‘‘Participates”’ } 


On June 7, 1948, the Court de- 
cided Sherrer v. Sherrer™ and Coe v. 
Coe." The facts as to jurisdiction 
were substantially the same in the 
two cases. In the former a wife went 
to Florida and sued for a divorce and 
in the latter a husband went to Ne- 
vada and sued for a divorce. In each 
case the defendant went to the state 
where the action was pending, re- 
tained an attorney and prepared to 
resist the action, later effected a 
settlement with the plaintiff, ap- 
peared personally at the hearing, 
and permitted a decree to be entered 
without any contest, for the plaintiff 
wife in the Sherrer case and for the 
defendant wife on a counterclaim 
in the Coe case. Subsequently the 
defendant in each case challenged 
the divorce in Massachusetts on the 
ground of absence of domicile and 
in each instance the courts of Massa- 


funds to support legal aid, and the 
enormous growth of bureaucracy in 
our own country are all “straws in 
the wind” and warnings that the 
legal profession must provide a plan 
for every worthy citizen of our coun- 
try to receive necessary legal assist- 
ance. To those unable to pay, we 
should welcome the opportunity to 
serve. To those who can pay only 
a modest fee, we should gladly pro- 
vide legal services. The profession 
through the organized Bar can and 
should solve this problem. An efh- 
cient system of free legal aid and low- 
cost legal service will do more than 
any other one reform to stop the 
trend towards regimentation of the 
legal profession. No greater chal- 
lenge faces the Bar today. 


14, International Bar Association, 1950, Legal 
Aid Report. 
15. Hickman v. Taylor, 329 U. S, 495, 514-515. 





chusetts held the decree invalid on 
that ground.’® On certiorari, the 
Supreme Court, Justices Frankfurter 
and Murphy dissenting, reversed and 
held that the decrees were entitled 
to full faith and credit. 


Appearance and ‘‘Participation” 

Held To Make Decree Valid 

The majority opinion in the Sherrer 
case, written by Chief Justice Vin- 
son, states that, unlike the second 
Williams case, the finding of domi- 
cile was made “in proceedings in 
which the defendant appeared and 
participated”."* He “participated”, 
according to the opinion, by enter- 
ing a general appearance, by filing 
pleadings, by personally appearing 
in court and giving testimony, and 
by retaining an attorney who repre- 
sented him throughout the proceed- 
ing.75 From this the opinion argues 
that the husband had his day in 
court on the issue of jurisdiction, 
that the doctrine of res judicata, as 
expounded in decisions outside the 





67. 325 U. S. 226, at 239, 242. 
68. 325 U. S. 226, at 255-261. 
69. 325 U. S. 226, at 261. 


70. 325 U. S. 226, at 267-274. Justice Black's 
views are discussed in Powell, “‘And Repent at 
Leisure’’, 58 Harv. L. Rev. 930 (1945). 





71. 334 U. S. 343 (1948) 

72. 334 U. S. 378 (1948). 

73. Sherrer v. Sherrer, 320 Mass. 351, 69 N. E. 
(2d) 80 (1946); Coe v. Coe, 320 Mass. 295, 69 N. E. 
(2d) 793 (1946). 

74, 334 U. S. 343, at 349. 

75. 334 U. S. 343, at 352. 
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field of divorce,"* was applicable, 
and that the decree, not being sub- 
ject to collateral attack in Florida, 
was entitled to full faith and 
credit.7™7 

The opinion then says that the 
decision in Davis v. Davis,"® in which 
the issue of domicile was actually 
litigated before the divorce court, is 
“indicative of the result to be 
reached here”.7® The doctrine of 
Andrews v. Andrews, in so far as in- 
consistent with the judgment, is said 
to have been “superseded by subse- 
quent decisions of this court” relat- 
ing to the finality of jurisdictional 
findings.8° The opinion concludes 
with the observation that “it is a 
matter of greater rather than lesser 
importance that there should be a 
place to end such litigation”, and 
that a divorce decree rendered “un- 
der the circumstances of this case” 
is entitled to full faith and credit.* 
The brief opinion in the Coe case, 
also by the Chief Justice, merely 
adopts the reasoning in the Sherrer 
case.82 No independent factual de- 
termination of the issue of domicile 
was made in either case. 

In a dissenting opinion in the 
Sherrer case Justice Frankfurter ar- 
gues that the decision weakens and 
jeopardizes the exercise by a state of 
its policy concerning the termination 
of marriage by its own citizens in 
favor of the few states permitting 
divorces on brief periods of resi- 
dence, and that logically the doc- 
trine of res judicata, if carried over 
in its entirety to divorce decrees, 
would extend the instant ruling to 
cases of “wasted opportunity to liti- 
gate” as well as to cases “where the 
form of a contest has been gone 
through”.88 


Unresolved Questions 
That Remain 


In each of the above cases the de- 
fendant appears to have gone to the 
divorce forum for the purpose of 
actually contesting the proceeding 
and filed an answer. Sherrer’s aziswer 
denied his wife’s allegations, includ- 
ing that of domicile, whereas Mrs. 
Coe’s answer admitted the allegation 
of domicile and set forth a cross 
complaint for divorce. The ques- 


tion arises, therefore, whether a for- 
eigh divorce, rendered on the defend- 
ant’s personal appearance before the 
divorce court and by an attorney, 
may be undermined by one of the 
parties by showing that all of the 
steps taken, including the parties’ 
trip to the divorce forum, were in 
fact prearranged, that the answer 
did not contest the allegation of 
domicile or set forth a cross-com- 
plaint, and that the “contest” was 
purely a mock trial.** Possible sup- 
port for an affirmative answer to such 
question would seem to appear from 
the statement of the Court in the 
Sherrer case, repeatedly made, that 
a foreign divorce is entitled to full 
faith and credit “under the circum- 
stances of this case’’.S5 

Such language also raises the ques- 
tion whether the doctrine of the 
Sherrer and Coe cases requires the 
physical presence of both parties 
before the divorce court and some 
participation in the trial by defend- 
ant or, in other words, whether such 
doctrine is satisfied by service of proc- 
ess on the defendant within the state 
of the divorce court or by his submis- 
sion to the jurisdiction of such court 
by an attorney. In the recent Rice 
case*®* the Court, in affirming by a 
vote of five to four a decision of the 
Connecticut courts permitting a wife, 
whose deceased husband had ob- 
tained a Nevada divorce on con- 
structive service and remarried, to 
undermine the decree by showing 
absence of domicile in Nevada, dis- 
tinguished the Sherrer and Coe de- 
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cisions on the ground “No personal 
service was made upon respondent 
{in Nevada], nor did she in any way 
participate in the Nevada proceed- 
ings.”®? In view of the closeness of 
the vote and the language of the 
opinion it is possible, if not prob- 
able, a majority of the Court, as 
then constituted, would have con- 
sidered a defendant’s appearance by 
attorney a sufficient “participation” 
to invoke the Sherrer doctrine.** 
Since the Sherrer and Coe cases in- 
volved attacks on foreign divorces 
by parties to the decrees, the deci- 
sions would not seem to be conclus- 
ive precedents on the important 
question whether an interested third 
party, such as a child, a second wife, 
a second husband, or a state, may 
undermine a foreign divorce rend- 
ered under such circumstances as 
there existed. The doctrine of res 
judicata, as stated and applied by 
the Court, prevents retrial of an issue 
by a party who has had an opportu- 
nity “to present his evidence and his 
view of the law” (see 334 U. S. 348, 
350), and on this reasoning the above 
cases have been interpreted as not 
barring attacks by third parties. A 
possible basis of distinction also 
arises from the statement of the 
Court in the Sherrer case that, while 
local policy must yield to the full 
faith and credit clause, “This is not 
to say that in no case may an area be 
recognized in which reasonable ac- 
commodations of interest may prop- 
erly be made.”® In the second Wil- 





76. 334 U. S. 343, at 350 (1948), citing Baldwin 
v. lowa State Traveling Men's Ass'n, 283 U. S. 
522 (1931); Stoll v. Gottlieb, 305 U. S. 165 (1938); 
Chicot County Drainage Dist. v. Baxter State Bank, 
308 U. S. 371 (1940); Sunshine Anthracite Coal Co. 
v. Adkins, 310 U. S. 381 (1940); Jackson v. Irving 
Trust Co., 311 U. S. 494 (1941); American Surety 
Co. v. Baldwin, 287 U. S. 156 (1932); Treinies v. 
Sunshine Mining Co., 308 U. S. 66 (1939). 

77. 334 U. S. 343, at 348. 

78. 305 U. S. 32 (1938). 

79. 334 U. S. 343, at 351 (1948). 

80. 334 U. S. 343, at 353. 

81. 334 U. S. 343, ot 356. Cf. A.L.I., Restote- 
ment of the Law, 1948 Supplement, Conflict of 
Lows, § 451. 

82. 334 U. S. 378, at 383-384, 

83. 334 U. S. 343, at 367. 

84. The question is recognized by Justice Frank- 
furter. 334 U. S. 343, at 368. 

85. 334 U. S. 343, at 348, 349, 354, 356. 

86. 33¢ U. S. 674 (1949). Justices Black, Douglas 
and Rutledge dissented without opinion. Justice 
Jackson dissented in an opinion. 


87. 336 U. S. 674, at 675-676. 

88. The question has been considered to some 
extent by lower courts in New York. Maffer of 
Wynne, 194 Misc. 459, 85 N. Y. S. (2d) 743 (Surr. 
Ct., 1948); Bane v. Bane, 80 N. Y. S. (2d) 641 (Sup. 
Ct., 1948); De Marigny v. De Marigny, 193 Mise. 
189, 81 N. Y. S. (2d) 228 (Sup. Ct., 1948), aff'd 
275 App. Div. 757 (1949); De Marigny v. De Ma- 
rigny, 196 Mise. 719, 92 N. ¥. S. (2d) 217 (1949). 
On the above question see, also, Royal v. Royal, 
324 Mass. 613, 87 N. E. (2d) 850 (1949). 

89. Matter of Johnson, 301 N. Y. 13 (1950), cert. 
gronted, 19 U. S. Law Week 3129, November 7, 
1950; In re Torkkila's Estate, 98 N. Y. S. (2d) 460 
(Surr. Ct. Bronx Co., 1950); In re Niles’ Will, 99 
N. Y¥. S. (2d) 238 (Surr. Ct. West Co., 1950}. 

90. 334 U. S. 343, at 355. The Restatement of 
Conflict of Laws, 1948 Supplement, § 451, would 
permit collateral attack where ‘‘the policy under- 
lying the doctrine of res judicata is outweighed by 
the policy against permitting the court to act 
beyond its jurisdiction’’, and includes among the 
factors to be considered that ‘the question of 
jurisdiction was not actually litigated’’. 
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The Supreme Court and Migratory Divorce 


liams case the Court recognized that 
“those not parties to a litigation 
ought not to be foreclosed by the in- 
terested actions of others; especially 
not a state which is concerned with 
the vindication of its own social 
policy and has no means, certainly 
no effective means, to protect that in- 
terest against the selfish action of 
those outside its borders”. 

In the Yarborough case*? the 
Court held that an action by a 
child’s guardian in South Carolina, 
where the child was domiciled, to 
compel the child’s father, domiciled 
in Georgia, to provide for the child’s 
education and maintenance was 
barred by a divorce decree, ob- 
tained by the father in Georgia on 
the mother’s appearance, awarding 
“permanent alimony” in the form 
of a lump sum for the child. Under 
the law of Georgia the award, satis- 
fied by the father, absolved him 
from further obligation to support 
the child. However, the opinion, 
by justice Brandeis, states that “We 
need not consider whether South 
Carolina would have power to re- 
quire the father, if he were domi- 
ciled there, to make further provi- 
sion for the support, maintenance, 
or education of his daughter.” 


Justice Stone, dissenting with Jus- 
tice Cardozo, pointed out that the 
statute implementing the full faith 
and credit clause “has never been 
applied without limitations”.** He 
argued that the assertion of rights in 
one state under a judgment of an- 
other often raises a conflict of inter- 
est of the two states, that “there 
comes a point beyond which the im- 
position of the will of one state be- 
yond its own borders involves a for- 
bidden infringement of some legiti- 
mate domestic interest of the other”, 
and that in the absence of a more 
specific implementing statute the 
Court must determine for itself “the 
extent to which one state may quali- 
fy or deny rights claimed under pro- 
ceedings or records of other states”.® 
He concluded that the support of 
the child was so peculiarly a matter 
of concern of the state of her domi- 
cile that the Georgia judgment 
should not be permitted to impair 
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the authority of South Carolina.” 


Length of Residence 
May Be Questioned in Sister State 


The Court has not had occasion to 
consider the question whether a 
sister-state divorce may be denied 
recognition on the ground that the 
complainant was not domiciled in 
the decreeing state during the entire 
period required by its statutes. It 
would seem, however, that if the law 
of such state makes the requirement 
jurisdictional to the extent of per- 
mitting collateral attack for failure 
to comply therewith, such an attack 
in a sister state would be permis- 
sible, and one court has recently so 
held.*? If the requirement is not 
jurisdictional in the above sense, the 
argument can be made that, since 
length or duration of residence has 
not been made part of the federal 
concept of domicile, full faith and 
credit is satisfied by the fact of domi- 
cile at the time of bringing suit.®® 
This theory, in cases of the latter 
class, would appear to restrict the 
right of collateral attack under the 
second Williams case to the narrow 
question of the existence of domi- 
cile at the time the divorce action 
was begun and would appear to 
make the doctrine of the Sherrer and 
Coe cases applicable to a decree ob- 
tained on the defendant's “partici- 
pation” by a complainant actually 
present in the decreeing state only 
at the time of bringing suit. 





None of the decisions of the Court 


settles questions as to the legitimacy 
of children. It is inferable from the 
opinion in the first Williams case, 
however, that children of a mar 
riage, one or both parties to which 
previously obtained a divorce or di 
vorces entitled to full faith and 
credit, must be recognized as legiti 
mate.®® The opinion expressly ex 
cludes questions as to the extrater 
ritorial effect of a divorce decree on 
property in another state and cites, 
without disapproval, cases holding 
that the passage of title to real prop 
erty is controlled by the laws of the 
state in which the property is 
located.10¢ 


Present Law Summarized 
The Court requires that full faith 
and credit be given to (1) decrees 
granted at the domicile of both par 
ties on personal or constructive serv 
ice,4°! (2) decrees granted at the 
domicile of the plaintiff—wife o 
husband—on personal service, on ap- 
pearance or on constructive serv- 
ice,!°? and (3) decrees granted where 
neither party was domiciled in pro- 
ceedings in which defendant ap 
peared and “participated”.!° De- 
crees lacking such domicile or par- 
ticipation may be, and often are, 
recognized in accordance with local 
policy if based on personal service 
or appearance.1% 

The right to attack divorces of 
sister states based on constructive 





91. 325 U. S. 226, at 230. The right of third 
parties to undermine foreign divorce decrees in 
New York is discussed by the writer in 119 
N. Y. L. J. 1572, 1592, 1826, 1846 (1948), and 
121 N. Y. lL. J. 2036 (June 8, 1949). 

92. Yarborough v. Yarborough, 290 U. S. 202 
(1933). 

93. 290 U. S. 202, at 213. 

94. 290 U. S. 202, at 214. 

95. 290 U. S. 202, at 215. 

96. 290 U. S. 202, at 220, 223, 225, 227. 

97. Matter of Johnson, 301 N. Y. 13 (1950), 
cert. granted 19 U. S. Law Week 3129, November 
7, 1950. The daughter of a testator by his first 
wife, who died, attacked a divorce, obtained by 
his second wife in Florida after a sojourn of less 
than ninety days, and his subsequent marriage to 
his third wife, the “‘widow'’, who sought to exercise 
a right of election against his will. Decedent ap- 
peared by attorney in the divorce proceeding and 
filed an answer which failed to controvert the 
wife's allegations of residence. It was held that 
the daughter, not being a party to the decree, 
could challenge its validity and that, since the 
decree was subject to collateral attack in Florida, 
the decree could be so attacked in New York. 


98. A. L. |., Restatement of the Law of Conflict 
of Laws (1934), § 110, comment b; 1 Beale, Con- 
flict of Laws (1935), § 110.5; Holt, ‘Any More 
Light on Haddock v. Haddock?’’ 39 Mich. L. Rev. 
689, 695 (1941); Jacobs, ‘Attack on Divorce De- 
crees,"' 34 Mich. L. Rev. 749, 753 (1936); Schiller- 
strom v. Schillerstrom, 75 N. D. 667, 32 N. W. (2d) 
106 (1948); Comment, 25 N. D. Bar Briefs 262 
(1949). 

99. 317 U. S. 287, 300. 


100. 317 U. S. 287, 293, Note 4, 294, Note 5, 
citing Fall v. Eastin, 215 U. S. 1 (1909); Olmsted v. 
Olmsted, 216 U. S. 386 (1909); Hood v. McGehee, 
237 U. S. 611 (1915). 

101. Haddock v. Haddock, 210 U. S. 562, 570 
(1906). 

102. Cheever v. Wilson, 9 Wall. 108 {U. S. 
1869); Willioms v. North Carolina, 317 U. § 
287 (1942). 


103. Sherrer v. Sherrer, 334 U. S. 343 (1948); 
Coe v. Coe, 334 U. $. 378 (1948). 

104. The decisions in New York are collected 
by the writer in 119 N. Y. L. J. 1530, 1552, 1572, 
1592, 1826 and 1846 (April 26, April 27, April 28, 
April 29, May 17 and May 18, 1948). 
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service is not dependent upon the 
quantity, quality or weight of the 
evidence presented in the divorce 
proceeding. The Court requires, 
however, that the burden of over- 
coming the finding of domicile by 
the divorce court be placed on the 
assailing party, that the issue of fact 
be left for fair determination by ap- 
propriate procedure, and that the 
finding adverse to the decree be 
amply supported by evidence.!% A 
failure to accord such respect to a 
foreign divorce is a ground for re- 
view by the Supreme Court.1% 

The precise boundaries of the 
Sherrer doctrine have not been de- 
fined. All we can be sure of is that 
a decree obtained under the circum- 
stances of that case will be accorded 
full faith and credit between the 
parties thereto. The scope of the due 
process clause in the field of foreign 
divorce is undefined, except for the 
rule requiring reasonable notice and 
fair opportunity to defend, as is also 
the effect of a failure to satisfy fully 
the residence period of the decreeing 
state. Perhaps the Court, in deciding 
a case now pending, will consider 
and clarify some of the above prob- 
lems.107 

In some important respects the 
Williams cases have led to unfortu- 
nate results under state law. Thus, 
since the relation of husband and 
wife is a necessary element of a 
separation action or support pro- 
ceeding, a sister-state divorce ob- 
tained on constructive service, being 
presumptively valid, is a bar to such 
a proceeding, even by an abandoned 
wife, unless the decree is under- 
mined by proof of absence of domi- 
cile, which often is a difficult and 
expensive task.1°% In states giving a 
surviving spouse a right of election 
to take against the will of the de- 
ceased spouse, as in New York, a 
foreign default divorce is a bar to 
the exercise of such right unless or 
until the decree is undermined.’ 
If a wife obtains a separation judg- 
ment on personal service before such 
a foreign divorce is rendered, her 
alimony under the prior judgment 
is held to survive as a vested property 


right,44° but she cannot be sure her 
support will survive if she appears 
in and resists the foreign divorce 
action without success.144 Such re- 
sults show that, if the present posi- 
tion of the Court stands, the states 
should make appropriate changes in 
their statutes. 

The object of the Court’s concern 
in the Haddock case was the protec- 
tion of the abandoned spouse and 
the state of her or his domicile. The 
decision placed their interests above 
those of spouses who leave their 
marital homes, temporarily or per- 
manently, in search of a divorce. 
The courts of the defendant’s domi- 
cile could, by refusing to recognize 
the decree, permit her or him to sue 
for a separation or a divorce without 
undermining the recital of residence 
in the decree and could give to such 
party the protection of all laws there 
applicable to married persons. Since 
the foreign divorce was considered 
valid where rendered, a plaintiff 
who continued to live there could 
contract a valid new marriage there 
and produce offspring considered 
legitimate there. It is arguable that 
such a person could not justly com- 
plain because of the failure of the 
defendant’s domicile to recognize 
the decree and that society at large 
was not prejudiced thereby. 

If the rule of the Sherrer and Coe 
decisions is applied to friendly pro- 
ceedings in which the defendant 
merely appears by an _ attorney, 
which does not seem unlikely, the 
Court will, in effect, place the man- 
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tle of the full faith and credit clause 
over marriage dissolutions obtained 
pursuant to agreement of the parties 
and granted by courts whose only 
jurisdiction to act has been, in effect, 
conferred by private parties who ac- 
tually are nonresidents. It may be 
argued that such a result would be 
consistent with the decisions of state 
courts under which decrees so ob 
tained have been recognized as be- 
tween the parties on grounds similar 
to estoppel.142_ However, the exten- 
sion of full faith and credit to such 
decrees would deprive state courts of 
flexibility in dealing with them on 
the basis of justice and fairness in 
each case. 

The fact is that Justices Black, 
Douglas and Rutledge entertained 
the view, which they rationalized 
in various ways, that a default di- 
vorce cbtained on constructive serv- 
ice after a sojourn of six weeks is en- 
titled to full faith "and credit. Al- 
though this extreme view was re- 
jected in the second Williams case, 
the circumstance that these Justices 
dissented in the Rice case, in which 
they were joined by an unwilling 
recruit, Justice Jackson, indicates 
that they had no intention of yield- 
ing their point of view. One mem- 
ber of this group, Justice Rutledge, 
and one member of the majority, 
Justice Murphy, are deceased, and 
Justices Minton and Clark have 
taken their places. It will be inter- 
esting, therefore, to see the effect of 
the views of these new members of 
the Court. 
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v. Adkins, 326 U. S. 683 (1945). 


107. Matter of Johnson, 391 N. Y. 13 (1950), 
cert. granted, November 7, 1950, and argued 
January 4, 1951. 


108. Dalton v. Dalton, 270 App. Div. 269 (1945); 
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Royal v. Royal, 324 Mass. 613, 87 N. E. (2d) 850 
(1949}; Peff v. Peff, 2 N. J. 513, 67 A. (2d) 161 
(1949); Com. ex rel. De Gosz v. De Gosz, 161 Pa. 
Super. 286, 54 A. (2d) 55 (1947); Adkins v. Adkins, 
386 Ill. 345, 54 N. E. (2d) 488 (1944), rev'd 326 
support under the New York Domestic Relations 
such a decree is a bar to a wife's application for 
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Labor Disputes 
(Continued from page 118) 


forfeiture (and there are historical 
parallels), our failure to take the 
initiative. For Joe, in the shop, has 
thirty million votes. 

So it is up to us to see to it that 
he perceives the greater benefits to 
him from our private enterprise 
system—which hasn’t been done— 
and to show him that he has a re- 
spected and necessary part to play 
in our system—which hasn’t been 
done. For we cannot run our plants 
without him and without him on 
our side, we may not have our plants. 

To this point, we have dealt in 
a full measure of generalities. And 
as Groucho Marx says, a man should 
never make a statement he cannot 
back up—from. 


Can it be done? Yes, and by some 
is being done, very successfully. The 
firms mentioned at the beginning— 
Standard Oil of New Jersey, Proc- 
tor & Gamble, Hormel, Thompson 
Products and the rest—they are do- 
ing it. 

These companies do not give 
mere lip service to employee rela- 
tions or appoint a committee, sit 
back and forget about it. They do 
not call their employees “associates” 
and throw a company picnic once 
a year and consider the job done. 
For that is simply a means of fool- 
ing one’s self, to be awakened with 
a start some morning with the folks 
out on strike. 

Instead those firms welcome em- 
ployee representation, offer full and 
effective participation. They recog- 
nize employees as human beings and 
treat them as such—not patronizingly 
once a year, but in every action, 
every hour, every day, all year. 
They not only make it work, but 
make it pay in bigger profits. Their 
employee efficiency is high, their pro- 
duction costs down to the bone. 
Their workers are not distracted 
from the job by frustrations, security 
fears or resentment. Rather, they 
pitch in and help management over 
the rough spots, knowing they are 
part of the organization, and they 
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work together. 


This is not a statement of a case 
for brotherly love or giving away 
money in fruitless benefits, but for a 
practical, rewarding business policy. 
Management does not want the 
employee to love it more; what it 
wants is for him to produce more. 

The late Justice Brandeis wrote 
not very long ago: 

When men begin to think as hard, 
as intensely, about our social prob- 
lems, as they have thought about auto- 
mobiles, airplanes and radio, nothing 
will be socially impossible. 

With our major mechanical prob- 
lems largely out of the way, we 
should now give some thought to 
manpower. The alert executive of 
today devotes as much attention to 
effective cultivation of his people 
as he does to promoting and devel- 
oping the product and encouraging 
investments, 


The starting point of successful 
operators is succinctly expressed in 
these words:® 

In Johnson & Johnson, we have 
given considerable attention to dis- 
covering what it is that is basic to co- 
operation, teamwork and productivity. 
We have arrived at two simple con- 
clusions: 

1. Any person who finds out what 
it is that other people want—that is, 
their basic social and psychological 
needs—and helps to provide for those 
needs—can lead people into full pro- 
duction and free cooperation. 

2. All people have social, psycho- 
logical and emotional wants, no less 
intense and no less demanding than 
the need for food or sleep. 

With these prime factors in mind, 
the alert manager puts an “ear to 
the ground” and listens—actually— 
to find out how these wants are be- 
ing manifested, specifically, in his 
shop. He encourages employees to 
express themselves, and wisely so, 
for the simple act of letting off steam 
relieves a considerable amount of 
pent-up pressures. He keeps tuned 
to shop sentiment, the “grapevine”, 
the gripes, the discontent, the areas 
of suspicion and mistrust. Instead 
of being annoyed at the grievance 
procedure, he uses it as a mechanism 
of profit, a valuable ally. By analyz- 
ing this- fruitful lode, he uncovers 


organizational weaknesses and _ is 
able to apply remedies before a 
blow-up occurs. (For it has been 
truly said that the last person to 
know that trouble is brewing is, 
usually, the boss himself; by failing 
to listen, he has been unaware that 
resentment exists at all.) 

And, he starts putting his house 
in order. He goes over his organiza- 
tion structure and supervisory meth- 
ods with a fine-tooth comb. He re- 
vises methods and policy, gearing 
them to his objective of greater pro- 
ductivity, better quality and lower 
costs through enlisting employee 
participation and co-operation. He 
imbues his supervision with the 
basic tenets of human _ relations 
heretofore covered. And he himself 
sets the pace, the example, by be- 
coming a leader of men. He earns 
the loyalty, respect and trust of his 
people. By so doing he finds a new 
satisfaction in his own job. 

Call it what you will—such “sell- 
ing” in its broadest sense pays off, 
handsomely. 


Underlying Principle Is Related 

to Salesmanship 

For the underlying principle is re- 
lated to selling. In our sales tech- 
niques, we study the customer and 
find his wants; we carefully analyze 
his emotional reactions and human 
motivations. Then we assiduously 
map out a campaign that appeals 
to his interests: by redesigning our 
products and spending time and 
money tuning our advertising pitch, 
to persuade him to buy. Following 
up after our advertising, we go out 
and sell—unrelenting, plugging sell- 
ing, day after day. For advertising 
and selling is not a one-shot propv- 
sition. It is continued and constant, 
repetition without let-up. 

That is what can be done to win 
over employees; sell them on their 
jobs and our companies, just as we 
sell our products. We should apply 
all that practical psychology that 
our salesmen apply on the outside 
to the inside of the shop. Too many 
employers have waited until they 





6. Earl G. Planty, speaking before the American 
Management Association. 
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are in the midst of negotiations be- 
fore thinking very much about em- 
ployees. Workers get a sudden bar- 
rage of propaganda which they are 
supposed to swallow as suddenly. 
Then there is not another word 
from management for the next 
twelve months. Whom are we fool- 
ing? Can we afford to be so naive? 

A good salesman doesn’t wait until 
his competitor is at the customer's 
door with the deal sewed up. He gets 
there “the fustest, with the mostest” 
—and keeps selling that customer 
all year ’round. 

We should see to it that our cli- 
ents install regular channels of com- 
munication through which employ- 
ees are given the fullest information 
about the company and its business. 
But not a fatuous gossip-sheet, with 
baby pictures. Management should 
be showing workers their depend- 
ence on successful operations; edu- 
cating them in the need for cost- 
cutting, efficient production and 
competitive methods. It should ex- 
plain reasons for company policies 
and working rules, create pride in 
workmanship; point out the mutual 
benefits from co-operative efforts 
and thereby sell the merits of private 
enterprise. 

That is what industry is being 
urged to do by such august groups 
as the National Association of Man- 
ufacturers, the United States Cham- 
ber of Commerce, the American 
Management Association and many 
other trade leaders. But it can be 
done only on the local level, by the 
management in each plant. That is 
what the N. A. M., found out after 
reportedly spending ten million 
dollars when it tried to do it on the 
national level, and failed. Only the 
local manager can do it, with his 
own people, interpreted in his 
everyday actions and through ex- 
amples of common problems, in 
terms of the workman’s job—per- 
sonalized—so he can readily under- 
stand and absorb it. 

Communication to employees 
must flow both ways to keep in 
touch with shop attitudes. In addi- 
tion to regular channels of “listen- 
ing”, by occasional opinion surveys, 


questionnaires and other penetrat- 
ing media, your client can find out 
what workers value most and dis- 
cover their thinking on issues of 
concern to the employer, so as to 
know what to act on. He does that 
with customers. 

We should get him to uncover 
laxities in supervision, teach fore- 
men leadership and human rela- 
tions principles; show them how to 
handle people to get effective co- 
operation. He does that with his 
sales force. For a workman is seldom 
better than his supervision. 

Just as he takes imventory and 
audits books, he should audit per- 
sonnel methods and costs, explore 
for weak points and trouble areas. 
For with labor costs at their present 
high level, unnecessary and hidden 
expenditures and inefficiencies have 
become prohibitive. What greater 
potential of assets or liabilities can 
he have than his labor force? Thus 
can “preventive maintenance” be 
applied to manpower. 

Your client may have to do some 
overhauling of those personnel 
methods. But firms that are doing so 
are uncovering manpower savings 
of from $100 to $1000 per employee 
per year. Multiply that by the num- 
ber of employees on a client's pay- 
roll and you can see the potential 
savings and profit available. 


Worker Must Be Made 

To Feel That He Belongs 

By enlisting the employee’s partici- 
pation and co-operation, the latter 
gains a sense of belonging, is made 
to feel a part of the organization. 
When shown his role is important 
to the group, that his contribution 
in effort and ideas is welcomed, he 
becomes anxious to _ contribute. 
When shown his job security is 
linked to the success of his company, 
and that he can share in that success, 
his job acquires real meaning. 
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When he learns that the customer 
is boss, that his job depends on 
giving that customer the best possi- 
ble quality, at the right price, de- 
livered on time, with no parts miss- 
ing—he is going to understand where 
his wage comes from and that man- 
agement is actually the middleman 
who plans, finances and sells what 
the worker makes. So he will take 
a greater interest in his work, ac 
quire pride in workmanship and 
his quality improves. 

When it is pointed out that the 
employee is competing too, that his 
competitor is the chap operating 
the same machine in a competing 
shop—he will discover what compe- 
tition means and he'll find ways to 
cut costs and increase output. He 
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Labor Disputes 


will see the realities of his job as he 
has never seen them before and 
thus becomes a far better worker. 
He starts to compete and shoulder 
responsibilities willingly. For he is 
no longer a stranger in our midst, 
he is no longer hostile. His imagined 
grievances evaporate, as do resent- 
ment and frustration. He will even 
take a cut in pay when sales drop 
off (actual cases can be cited) if he 
trusts his management to restore pay 
when sales resume. To your client’s 
surprise and amazement, the em- 
ployee will seem like a wholly differ- 
ent breed of cat. For the employee 
has gained an incentive that is as 
powerful as the wage incentive. 

This is not a lot of pap and 
hokem. It’s being proved every day 
in factory after factory. 

Without some such basic ap- 
proach, the installation of plans a 
company wishes to inaugurate en- 
counters rough sledding, becomes 
very difficult, too costly or impossi- 
ble. Many a management program 
is gathering dust on the shelf be- 
cause of resistance or refusal of em- 
ployees to accept it. 

Thus it is that workmen can be 
brought to understand the plain, 
common-sense economics of their 
jobs, through participation and mu- 
tual co-operation, and “sold” on 
their companies. We have plenty of 


Legal Education 
For What? 


(Continued from page 122) 


the practice, can maintain a proper 
balance and do its full duty to the 
student if it has to accommodate too 
many members with a penchant for 
the pure theory of the law. 

It is a truism to state that the 
greater the erudition, the less prac- 
tical the point-of-view. The reason 
is obvious. The theorist is dealing 
with ideas and not with people and 
human relations. He is not put upon 
the necessity of making his convic- 
tions stand up in the market-place 
and at the same time experience the 
painful realization that upon his 
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ammunition to do this for we have 
the best product in the world: free- 
dom and private enterprise. We just 
haven’t been putting it across in 
the right way. Instead we have let 
our people be sold a lot of baloney 
—baloney dollars, phoney econom- 
ics and a belief that government is 
Santa Claus. A very shoddy piece of 
goods. 


Any salesman would hope for no 
greater blessing than that his com- 
petitors would show up as liars and 
with bum merchandise. To a good 
salesman with an honest product, 
it’s like shooting fish in a barrel 
from there on in. 


A top-rank industry man, L. R. 
Bouleware, vice president of Gen- 
eral Electric, will tell you: 


Many businessmen seem unaware 
of the fact that it matters little how 
much progress is made with design 
and technology, or how much we get 
done in marketing the physical prod- 
uct, if jobs are not marketed in the 
fullest sense and if the consequences 
of a company’s overall operations are 
not understood by employees. 


He does not allude to propagan- 
da, exhortation or pamphleteering— 
gimmicks or gadgetry. Of words 
alone we have had a surfeit. The 
truism still applies that actions 
speak louder than words. But man- 
agement does have a valid case to 


success or failure depends his well- 
being and the welfare of his family. 
Yet this is the constant burden of 
the practicing lawyer. It follows that 
a law faculty laden with scholarship 
is not necessarily for that reason 
going to give the student the best 
training for the practice of law. 
What general conclusion may be 
drawn from the foregoing rambling 
commentary on contemporary legal 
education? Some elements of the 
conclusion have been suggested as 
we went along. It was Pope, I be- 
lieve, who said that “the proper 
study of mankind is man”. Recogni- 
tion of this should be the hard core 
of all thinking about a law curric- 
ulum. The only value to the lawyer 
of knowing the “rules of the game” 


present and the properly executed 
company message can really do a 
job, where a foundation of trust and 
confidence is established through 
convincing demonstrations by deed. 

To sum up, when management 
comes to a full understanding of its 
employees and when employees are 
instilled with an adequate under- 
standing of their responsibilities and 
the management function—great 
profit to all can result and we can 
obtain higher productivity, better 
quality, lower costs. 

The foregoing is not offered as 
a complete and definitive solution 
to the labor problem. But it is a 
primary, basic step; and—in being 
one to move us from inertia to 
initiative—may seem the most diffi 
cult to make. 

The perspicacious lawyer, with 
his talent for cogent analysis of 
situations, can make a vital con- 
tribution in being the catalytic to 
help actuate this process. If he is 
to continue as management’s coun- 
selor and maintain the legal role 
in labor relations, he should be- 
come apprised of the fundamental 
causes and generating factors be- 
hind the union contract. When he 
does—his objective, discerning and 
clear-minded counseling, thereon, 
can make that contribution verv 
worthwhile. 


as they are acquired in the formal 
study of the law is in the realization 
that these rules have worked or have 
at least produced a certain result in 
the solution of human controversy 
and regulating human conduct. But 
there is need it seems for more em- 
phasis on the fact that humanity 
and human relations are and will 
be in sharp and constant focus in 
the day to day work of the lawyer. 
The case method with its edited facts 
and opinions far removed from the 
flesh and blood of the real transac- 
tion tend to mechanize the approach 
to the realities of the case and re- 
move the student almost entirely from 
the environment in which the prob- 
lem arose. And as we have said, it 
tends to feature litigation in the ad- 
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justment of human relations all out 
of proportion to the average law- 
yer’s experience. The wise counselor 
knows that litigation is time con- 
suming and costly to the client and 
(with the possible exception of crim- 
inal practice) not too lucrative for the 
lawyer. He knows too that the over- 
whelming mass of court work is ad- 
ministration such as estates, receiver- 
ships, defaults and the like, rather 
than litigation. To return to Pro- 
fessor Cavers’ example for a moment. 
Much more important in fact in his 
“practical” problem are factors that 
never appear of record and yet often 
control the ultimate decision of the 
lawyer. For example, the mere allot- 
ment of the case (something prob- 
ably passed over in the law school) 
may make the difference. Suppose 
Mr. Bee’s case (to continue Professor 
Cavers’ nomenclature) has been al- 
lotted to Judge Wyz. He knows that 
Judge Wyz is notorious for taking 
cases under advisement and sitting 
on them for months and months. 
Delay is fatal to Mr. Bee’s client. 
lhe situation is ripe for compromise. 
And it has been brought about by 
real but nonlegal human factors yet 
factors utterly unrelated to the prece- 
dent that Mr. Bee appraised and re- 
appraised. (We now pause to smile 
sadly as we seem to hear some earn- 
est law professor thunder: “Man- 
damus that Judge! He can’t do that 
sort of thing!”) Remember, Mr. Bee 
practices law for a living and some- 
times appears before Judge Wyz! 


Law Teachers Should Be 

Closer to Practice 

I should like to see law teachers 
more closely identified with the ac- 
tual practice of law. This is not 
accomplished by joining with the 
Bar at its dinners and formal meet- 
ings. So great has the class-conscious- 
ness of the law teacher become and 
so suspect is the vocational law 
school that the Association of Ameri- 
can Law Schools requires that facul- 
ties maintain a complement of “full- 
time” teachers and their distinguish- 
ing quality is that they do not en- 
gage in the practice of law. What 
would we think of a medical ac- 
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crediting association that prohibited 
professors of surgery from operat- 
ing! In their condemnation of the 
vocational law schools characterized 
chiefly by faculties drawn from prac- 
ticing lawyers, the reformers have 
created a new breed in the profes- 
sion called law professors and have 
driven them into the cloister of the 
law school and out of the offices 
and courtrooms lest the law school 
to which they are accredited be- 
come tainted with vocationalism 
and thereupon be thrown out of 
the Association. Why shouldn't a 
law teacher get closer to the lawyer’s 
office? That’s where his end-product 
is destined. The teacher ought to 
be able to tell him from experience 
something about the things that go 
on there. A happy balance of pre- 
cept and example makes for a more 
inspiring teacher and undoubtedly 


increases his stature in the view of 
the student. My own guess is that 
if the teachers had more practical 
knowledge of what really goes on 
in a law office this knowledge could 
be transmitted to the student—not 
necessarily in formal courses (al- 
though I heartily endorse Mr. Rob- 
erts’ suggestion of the addition of 
a Director of Training to the law 
faculty) but more through the gen- 
uine but intangible influence of a 
truly qualified preceptor. There are 
many learned men who have dedi- 
cated their lives to the law teaching 
business probably at considerable 
sacrifice of fortune and freedom. 
They commagd our respect and de- 
serve our admiration. But learning 
is not enough to qualify them com- 
pletely. Wisdom is needed. And wis- 
dom is learning tempered by ex- 
perience! 
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